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EXPLANATORY NOTE

 
This Registration Statement on Form S-8 is being filed to register a total of 1,000,000 shares of common stock, par value $0.01 per share

(“Common Stock”), pursuant to an inducement stock option award of nonqualified stock options to purchase 1,000,000 shares of Common Stock granted
by the Registrant to Ezra Ernst on January 14, 2022, as inducement to accept employment with the Registrant as its Executive Vice President and the Chief
Executive Officer of XpresTest, Inc., the Registrant’s subsidiary (the “Inducement Award”).

 
The Inducement Award was approved by the compensation committee of the Registrant’s board of directors as an inducement material to such

employee’s acceptance of employment with the Registrant in compliance with and in reliance on Nasdaq Listing Rule 5635(c)(4). The Inducement Award
was granted outside of the Registrant’s 2020 Equity Incentive Plan.

 
PART I

INFORMATION REQUIRED IN THE SECTION 10(a) PROSPECTUS
 

As permitted by the rules of the Securities Exchange Commission (“SEC”), this Registration Statement omits the information specified in Part I of
Form S-8. The documents containing the information specified in Part I of this Registration Statement will be sent or given to eligible employees as
specified by Rule 428(b) promulgated under the Securities Act. Such documents are not being filed with the SEC either as part of this Registration
Statement or as prospectuses or prospectus supplements pursuant to Rule 424 promulgated under the Securities Act.
 

PART II
INFORMATION REQUIRED IN THE REGISTRATION STATEMENT

 
Item 3. Incorporation of Documents by Reference.
 

The following documents listed in (a) through (e) below, which are on file with the SEC, are incorporated herein by reference (except for the
portions of the Company’s Current Reports on Form 8-K furnished pursuant to Item 2.02 or Item 7.01 thereof or otherwise not filed with the SEC which
are deemed not to be incorporated by reference into this Registration Statement):

 
(a) The Registrant’s Annual Report on Form 10-K for the year ended December 31, 2021, filed with the SEC on March 31, 2022 (File No.

001-34785);
 

(b) The Registrant’s Current Reports on Form 8-K filed with the SEC on January 10, 2022 (excluding portions furnished under Items 2.02
and 7.01), January 21, 2022 and January 26, 2022 (File Nos. 001-34785); and

 
(c) The description of our securities contained in our Registration Statement on Form 8-A filed on March 21, 2016 (File No. 001-34785),

April 29, 2013 (File No. 001-34785) and June 16, 2010 (File No. 001-34785), pursuant to Section 12(b) of the Exchange Act, and any
amendment or report filed with the SEC for purposes of updating such description.

 
In addition, all documents subsequently filed by the Registrant with the SEC pursuant to Sections 13(a), 13(c), 14 and 15(d) of the Exchange Act

(other than those made pursuant to Item 2.02 or Item 7.01 of Form 8-K or other information “furnished” to the Commission) prior to the filing of a post-
effective amendment which indicates that all securities offered have been sold or which deregisters all securities then remaining unsold, shall be deemed to
be incorporated by reference in this Registration Statement and to be part hereof from the date of filing of such documents. These documents include
periodic reports, such as Proxy Statements, Annual Reports on Form 10-K, Quarterly Reports on Form 10-Q and Current Reports on Form 8-K (other than
the portions of those documents not deemed to be filed, which is deemed not to be incorporated by reference in this Registration Statement). Any statement
contained in a document incorporated or deemed to be incorporated herein by reference shall be deemed to be modified or superseded for purposes of this
Registration Statement to the extent that a statement contained herein or in any other subsequently filed document which also is or is deemed to be
incorporated by reference herein modifies or supersedes such statement.
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Item 4. Description of Securities.
 

The securities to be offered are registered under Section 12 of the Exchange Act and, accordingly, no description is provided hereunder.
 
Item 5. Interests of Named Experts and Counsel.
 

Not applicable.
 
Item 6. Indemnification of Directors and Officers.
 

Subsection (a) of Section 145 of the General Corporation Law of Delaware (the “DGCL”) empowers a corporation to indemnify any person who was
or is a party or is threatened to be made a party to any threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative
or investigative (other than an action by or in the right of the corporation) by reason of the fact that he is or was a director, employee or agent of the
corporation or is or was serving at the request of the corporation as a director, officer, employee or agent of another corporation, partnership, joint venture,
trust or other enterprise, against expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement actually and reasonably incurred by
him in connection with such action, suit or proceeding if he acted in good faith and in a manner he reasonably believed to be in or not opposed to the best
interests of the corporation and, with respect to any criminal action or proceeding, had no reasonable cause to believe his conduct was unlawful.

 
Subsection (b) of Section 145 of the DGCL empowers a corporation to indemnify any person who was or is a party or is threatened to be made a

party to any threatened, pending or completed action or suit by or in the right of the corporation to procure a judgment in its favor by reason of the fact that
such person acted in any of the capacities set forth above, against expenses (including attorneys’ fees) actually and reasonably incurred by him in
connection with the defense or settlement of such action or suit if he acted in good faith and in a manner he reasonably believed to be in or not opposed to
the best interests of the corporation and except that no indemnification may be made with respect to any claim, issue or matter as to which such person shall
have been adjudged to be liable to the corporation unless and only to the extent that the Court of Chancery or the court in which such action or suit was
brought shall determine upon application that, despite the adjudication of liability but in view of all of the circumstances of the case, such person is fairly
and reasonably entitled to indemnity for such expenses which the Court of Chancery or such other court shall deem proper.

 
Section 145 of the DGCL further provides that to the extent a director, officer, employee or agent of a corporation has been successful on the merits

or otherwise in the defense of any action, suit or proceeding referred to in subsections (a) and (b) or in the defense of any claim, issue or matter therein, he
shall be indemnified against expenses (including attorneys’ fees) actually and reasonably incurred by him in connection therewith; that indemnification or
advancement of expenses provided for by Section 145 shall not be deemed exclusive of any other rights to which the indemnified party may be entitled;
and empowers the corporation to purchase and maintain insurance on behalf of a director, officer, employee or agent of the corporation against any liability
asserted against him or incurred by him in any such capacity or arising out of his status as such whether or not the corporation would have the power to
indemnify him against such liabilities under Section 145.

 
Reference is also made to Section 102(b)(7) of the DGCL, which enables a corporation in its certificate of incorporation to eliminate or limit the

personal liability of a director for monetary damages for violations of a director’s fiduciary duty, except for liability (i) for any breach of the director’s duty
of loyalty to the corporation or its stockholders, (ii) for acts or omissions not in good faith or which involve intentional misconduct or a knowing violation
of law, (iii) under Section 174 of the DGCL (providing for liability of directors for unlawful payment of dividends or unlawful stock purchases or
redemptions) or (iv) for any transaction from which the director derived an improper personal benefit.
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Our certificate of incorporation, as amended, provides that a director shall not be personally liable to the Company or its stockholders for monetary

damages for breach of fiduciary duty as a director, except for liability (i) for any breach of his or her duty of loyalty to the Company or its stockholders, (ii)
for acts or omissions not in good faith or which involve intentional misconduct or a knowing violation of the law, (under Section 174 of the DGCL or (iv)
for any transaction from which the director derives an improper personal benefit. Article V of our amended and restated by-laws provides that we shall
indemnify our directors and officers, or former directors and officers, against any and all expenses and liabilities, to the fullest extent permitted by the
DGCL.

 
We have entered into agreements to indemnify our directors and officers. These agreements, among other things, will indemnify and advance

expenses to our directors and officers for all expenses, including, but not limited to, attorney’s fees, witness fees, damages, judgments, fines and settlement
amounts incurred by any such person in any action or proceeding, including any action by us arising out of such person’s services as our director or officer,
or any other company or enterprise to which the person provides services at our request.
 
Item 7. Exemption From Registration Claimed.
 

Not applicable.
 
Item 8. Exhibits.
 

The following exhibits are filed herewith or incorporated by reference into this registration statement on Form S-8.
 

Exhibit
Number

  
Exhibit Description

5.1  Opinion of Bryan Cave Leighton Paisner LLP
10.1  Stock Option Agreement between XpresSpa Group, Inc. and Ezra Ernst dated January 14, 2022
23.1  Consent of Friedman LLP, independent registered public accounting firm
23.2  Consent of Bryan Cave Leighton Paisner LLP (contained in Exhibit 5.1)
24.1  Power of Attorney (included on signature page)
107  Filing Fee Table

 
Item 9. Undertakings.
 
(a) The undersigned registrant hereby undertakes:
 

(1) To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:
 

(i) to include any prospectus required by section 10(a)(3) of the Securities Act;
 
(ii) to reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent post-
effective amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the
registration statement. Notwithstanding the foregoing, any increase or decrease in volume of securities offered (if the total dollar value of
securities offered would not exceed that which was registered) and any deviation from the low or high end of the estimated maximum
offering range may be reflected in the form of prospectus filed with the SEC pursuant to Rule 424(b) if, in the aggregate, the changes in
volume and price represent no more than 20 percent change in the maximum aggregate offering price set forth in the “Calculation of
Registration Fee” table in the effective registration statement; and
 
(iii) to include any material information with respect to the plan of distribution not previously disclosed in the registration statement or
any material change to such information in the registration statement.
 

3



 

 
provided, however, that paragraphs (a)(1)(i), (a)(1)(ii) and (a)(1)(iii) do not apply if the information required to be included in a post-effective
amendment by those paragraphs is contained in reports filed with or furnished to the Commission by registrant pursuant to Section 13 and Section
15(d) of the Exchange Act that are incorporated by reference in the registration statement, or is contained in a form of prospectus filed pursuant to
Rule 424(b) that is part of the registration statement.
 
(2) That, for the purpose of determining any liability under the Securities Act, each such post-effective amendment shall be deemed to be a new
registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona
fide offering thereof.
 
(3) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the
termination of the offering.
 

(b) The undersigned registrant hereby undertakes that, for purposes of determining any liability under the Securities Act, each filing of the registrant’s
annual report pursuant to section 13(a) or section 15(d) of the Exchange Act (and, where applicable, each filing of an employee benefit plan’s annual report
pursuant to section 15(d) of the Exchange Act) that is incorporated by reference in the registration statement shall be deemed to be a new registration
statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.
 
(c) Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers and controlling persons of the registrant
pursuant to the foregoing provisions, or otherwise, the registrant has been advised that in the opinion of the SEC such indemnification is against public
policy as expressed in the Securities Act and is, therefore, unenforceable. In the event that a claim for indemnification against such liabilities (other than the
payment by the registrant of expenses incurred or paid by a director, officer or controlling person of the registrant in the successful defense of any action,
suit or proceeding) is asserted by such director officer or controlling person in connection with the securities being registered, the registrant will, unless in
the opinion of its counsel the matter has been settled by controlling precedent, submit to a court of appropriate jurisdiction the question whether such
indemnification by it is against public policy as expressed in the Securities Act and will be governed by the final adjudication of such issue.
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SIGNATURES

 
Pursuant to the requirements of the Securities Act of 1933, the registrant certifies that it has reasonable grounds to believe that it meets all of the

requirements for filing on Form S-8 and has duly caused this registration statement to be signed on its behalf by the undersigned, thereunto duly authorized,
in the City of New York, New York, on the 31st day of March, 2022.
    
 XpresSpa Group, Inc.
   
 By:  /s/ Scott R. Milford
   Scott R. Milford

Chief Executive Officer   
 

POWER OF ATTORNEY
 

KNOW ALL MEN BY THESE PRESENTS, that each of the undersigned directors and officers of XpresSpa Group, Inc. constitutes and appoints
Scott R. Milford and Cara Soffer, and each of them, severally, as his or her true and lawful attorney-in-fact and agent, with full powers of substitution and
resubstitution, for him or her and in his or her name, place and stead, in any and all capacities, to sign any or all amendments (including post-effective
amendments) to this registration statement and to file the same, with all exhibits thereto, and other documents in connection therewith, with the Securities
and Exchange Commission, granting unto said attorneys-in-fact and agents, with full power to act alone, full power and authority to do and perform each
and every act and thing requisite and necessary to be done in and about the premises, as fully to all intents and purposes as he or she might or could do in
person, and hereby ratifying and confirming all that the said attorneys-in-fact and agents and/or either of them, or his or her substitute, may lawfully do or
cause to be done by virtue hereof.

 
Pursuant to the requirements of the Securities Act of 1933, this Registration Statement has been signed below by the following persons in the

capacities and on the dates indicated.
 

Signature  Title(s)  Date
    

/s/ Scott R. Milford
Scott R. Milford

  

Chief Executive Officer and Director
(Principal Executive Officer)

 

March 31, 2022

    
/s/ James A. Berry

James A. Berry
  

Chief Financial Officer
(Principal Financial Officer and Principal Accounting Officer)
  

March 31, 2022

    
/s/ Bruce T. Bernstein

Bruce T. Bernstein
  

Director, Chairman of the Board of Directors

 

March 31, 2022

    
/s/ Robert Weinstein

Robert Weinstein
  

Director

 

March 31, 2022

    
/s/ Donald E. Stout

Donald E. Stout
  

Director

 

March 31, 2022

    
/s/ Michael Lebowitz

Michael Lebowitz  
Director

 
March 31, 2022

 

 
 



Exhibit 5.1
 

 
March 31, 2022
 
XpresSpa Group, Inc.
254 West 31st Street, 11th Floor
New York, New York 10001
 
Re: XpresSpa Group, Inc.

Registration Statement on Form S-8
 
Ladies and Gentlemen:
 
We have acted as special counsel to XpresSpa Group, Inc., a Delaware corporation (the “Company”), in connection with its registration under the Securities
Act of 1933, as amended (the “Securities Act”), by means of a registration statement on Form S-8 (the “Registration Statement”), of an aggregate of
1,000,000 shares (the “Inducement Option Shares”) of the Company’s common stock, par value $0.01 per share (the “Common Stock”), issuable upon the
vesting and exercise of an inducement stock option award to purchase 1,000,000 shares of Common Stock granted by the Company to Ezra Ernst on
January 14, 2022, as inducement to accept employment with the Company as its Executive Vice President and the Chief Executive Officer of XpresTest,
Inc., the Company’s subsidiary (the “Inducement Award”).
 
In connection herewith, we have examined:
 
(1) the Registration Statement;
 
(2) the Stock Option Agreement between XpresSpa Group, Inc. and Ezra Ernst dated January 14, 2022 (the “Option Agreement”), governing the

terms of the Inducement Award;
 
(3) the Amended and Restated Certificate of Incorporation of the Company, as amended (the “Charter”); and
 
(4) the Amended and Restated Bylaws of the Company, as amended.
 
We have also examined originals or copies, certified or otherwise identified to our satisfaction, of such other corporate records, agreements and instruments
of the Company, statements and certificates of public officials and officers of the Company, and such other documents, records and instruments, and we
have made such legal and factual inquiries, as we have deemed necessary or appropriate as a basis for us to render the opinions hereinafter expressed. In
our examination of the foregoing, we have assumed the genuineness of all signatures, the legal competence and capacity of natural persons, the authenticity
of documents submitted to us as originals and the conformity with authentic original documents of all documents submitted to us as copies or by facsimile
or other means of electronic transmission, or which we obtained from the Securities and Exchange Commission’s (“SEC”) Electronic Data Gathering,
Analysis and Retrieval system (“Edgar”) or other sites maintained by a court or governmental authority or regulatory body and the authenticity of the
originals of such latter documents. If any documents we examined in printed, word processed or similar form have been filed with the SEC on Edgar or
such court or governmental authority or regulatory body, we have assumed that the document so filed is identical to the document we examined except for
formatting changes. When relevant facts were not independently established, we have relied without independent investigation as to matters of fact upon
statements of governmental officials and upon representations made in or pursuant to the certificates and statements of appropriate representatives of the
Company.
 

 



 

 
XpresSpa Group, Inc.
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In connection herewith, we have assumed that, other than with respect to the Company, all of the documents referred to in this opinion letter have been duly
authorized by, have been duly executed and delivered by, and constitute the valid, binding and enforceable obligations of, all of the parties to such
documents, all of the signatories to such documents have been duly authorized and all such parties are duly organized and validly existing and have the
power and authority (corporate or other) to execute, deliver and perform such documents.
 
Based upon the foregoing and in reliance thereon, and subject to the assumptions, comments, qualifications, limitations and exceptions set forth herein, we
are of the opinion that the Inducement Option Shares (i) have been duly authorized for issuance, and (ii) when issued, delivered and paid for in accordance
with the Option Agreement, and assuming that upon issuance thereof, such Inducement Option Shares together with all shares of Common Stock
previously issued or reserved for issuance and not duly and lawfully retired do not exceed the number of shares authorized for issuance pursuant to the
Charter at such time, will be validly issued, fully paid and non-assessable.
 
This opinion is not rendered with respect to any laws other than the General Corporation Law of the State of Delaware. The opinions set forth herein are
made as of the date hereof and are subject to, and may be limited by, future changes in the factual matters set forth herein, and we undertake no duty to
advise you of the same. The opinions expressed herein are based upon the law in effect (and published or otherwise generally available) on the date hereof,
and we assume no obligation to revise or supplement these opinions should such law be changed by legislative action, judicial decision or otherwise. In
rendering our opinions, we have not considered, and hereby disclaim any opinion as to, the application or impact of any laws, cases, decisions, rules or
regulations of any other jurisdiction, court or administrative agency.
 
This opinion is being delivered by us in connection with the filing of the Registration Statement with the SEC. We do not render any opinions except as set
forth above. We hereby consent to the filing of this opinion as Exhibit 5.1 to the Registration Statement and to the use of our name under the caption “Legal
Matters” in the prospectus which forms part of the Registration Statement. We also consent to your filing copies of this opinion as an exhibit to the
Registration Statement with such agencies of such states as you deem necessary in the course of complying with the laws of such states regarding the
offering and sale of the securities addressed herein. In giving such consent, we do not thereby concede that we are within the category of persons whose
consent is required under Section 7 of the Securities Act or the rules and regulations of the SEC promulgated thereunder.
 
Very truly yours,
 
 
/s/ Bryan Cave Leighton Paisner LLP

 

 

 
 



Exhibit 10.1
 

XpresSpa Group Inc.
Stock Option Grant Notice

 
1. Participant:  Ezra T. Ernst
    
2. Date of Option Grant:  January 14, 2022
    
3. Type of Grant:  Non-Qualified Stock Option
    
4. Maximum Number of Shares for

which this Option is exercisable:
 1,000,000

    
5. Exercise Price per Share:  $1.64
    
6. Option Expiration Date:  January 14, 2032
 
7. Vesting Commencement Date:  January 14, 2022
 
8. Vesting Schedule: This Option shall become exercisable as to one-third (1/3) of the underlying shares (rounded down to the nearest whole share)

on each of the first three anniversaries of the Vesting Commencement Date, so that the Option is fully vested on the third anniversary of the Vesting
Commencement Dates, subject to the Participant’s Continuous Service on the applicable vesting date. The Option shall become 100% vested (i)
upon a Change in Control or (ii) if the Company terminates Participant’s employment without Cause (as defined in the Employment Agreement),
Participant terminates employment for Good Reason (as defined in the Employment Agreement), or the Employment Agreement expires without
being renewed or novated.

 
[Remainder of page intentionally left blank.]

 

 



 

 
Participant acknowledges and agrees this Stock Option Grant Notice and the Stock Option Agreement is issued in full satisfaction of any right of
Participant to be granted stock options to purchase Common Stock under the Employment Agreement. The foregoing rights are cumulative and are subject
to the other terms and conditions of this Agreement. The Company and the Participant acknowledge receipt of this Stock Option Grant Notice and agree to
the terms of the Stock Option Agreement attached hereto and incorporated by reference herein.
 
 XpresSpa Group Inc.
  
 By: /s/ James A. Berry
 Name: James A. Berry
 Title: Chief Financial Officer

 
/s/ Ezra T. Ernst  
Ezra T. Ernst  

 

 



 

 
XPRESSPA GROUP, INC.

 
STOCK OPTION AGREEMENT

 
This STOCK OPTION AGREEMENT (this “Agreement”) made as of the date of grant set forth in the Stock Option Grant Notice by and between

XpresSpa Group, Inc. (the “Company”), a Delaware corporation, and the individual whose name appears on the Stock Option Grant Notice (the
“Participant”). This Agreement will be deemed to be signed by Participant on the signing by Participant of the Stock Option Grant Notice to which it is
attached.
 

WHEREAS, the Company desires to grant to the Participant an Option to purchase shares of Common Stock (the “Shares”) as an employment
inducement award pursuant to NASDAQ Listing Rule 5635(c)(4);
 

WHEREAS, the Company and the Participant understand and agree that any terms used and not defined herein have the same meanings set forth
in the Defined Terms Appendix that is attached to this Agreement; and
 

WHEREAS, the Company and the Participant each intend that the Option granted herein shall be of the type set forth in the Stock Option Grant
Notice.
 

NOW, THEREFORE, in consideration of the mutual covenants hereinafter set forth and for other good and valuable consideration, the parties
hereto agree as follows:
 

1. GRANT OF OPTION.
 

The Company hereby grants to the Participant the right and option to purchase all or any part of an aggregate of the number of Shares set
forth in the Stock Option Grant Notice, on the terms and conditions and subject to all the limitations set forth herein, under United States securities and tax
laws.
 

2. EXERCISE PRICE.
 

The exercise price of the Shares covered by the Option shall be the amount per Share set forth in the Stock Option Grant Notice, subject
to adjustment, as provided in this Agreement, in the event of a stock split, reverse stock split or other events affecting the holders of Shares after the date
hereof (the “Exercise Price”).

 
3. EXERCISABILITY OF OPTION.

 
Subject to the terms and conditions set forth in this Agreement, the Option granted hereby shall become vested and exercisable as set

forth in the Stock Option Grant Notice and is subject to the other terms and conditions of this Agreement.
 

 



 

 
4. TERM OF OPTION.

 
This Option shall terminate on the Option Expiration Date as specified in the Stock Option Grant Notice.

 
If the Participant ceases to provide Continuous Service for any reason (including death or Disability) other than a termination of the

Participant for Cause (the “Termination Date”), the Option to the extent then vested and exercisable pursuant to Section 3 hereof as of the Termination
Date, and not previously terminated in accordance with this Agreement, may be exercised within one year after the Termination Date, or on or prior to the
Option Expiration Date as specified in the Stock Option Grant Notice, whichever is earlier, but may not be exercised thereafter except as set forth below. In
such event, the unvested portion of the Option shall not be exercisable and shall expire and be cancelled on the Termination Date.
 

In the event the Participant’s service is terminated by the Company or an Affiliate for Cause, the Participant’s right to exercise any
unexercised portion of this Option even if vested shall cease immediately as of the time the Participant is notified his or her service is terminated for Cause,
and this Option shall thereupon terminate. Notwithstanding anything herein to the contrary, if subsequent to the Participant’s termination, but prior to the
exercise of the Option, the Administrator determines that, either prior or subsequent to the Participant’s termination, the Participant engaged in conduct
which would constitute Cause, then the Participant shall immediately cease to have any right to exercise the Option and this Option shall thereupon
terminate.
 

5. METHOD OF EXERCISING OPTION.
 

Subject to the terms and conditions of this Agreement, the Option may be exercised by written notice to the Company or its designee, in
substantially the form of Exhibit A attached hereto (or in such other form acceptable to the Company, which may include electronic notice). Such notice
shall state the number of Shares with respect to which the Option is being exercised and shall be signed by the person exercising the Option (which
signature may be provided electronically in a form acceptable to the Company). The Company shall deliver such Shares as soon as practicable after the
notice shall be received, provided, however, that the Company may delay issuance of such Shares until completion of any action or obtaining of any
consent, which the Company deems necessary under any applicable law (including, without limitation, state securities or “blue sky” laws). The Shares as to
which the Option shall have been so exercised shall be registered in the Company’s share register in the name of the person so exercising the Option (or, if
the Option shall be exercised by the Participant and if the Participant shall so request in the notice exercising the Option, shall be registered in the
Company’s share register in the name of the Participant and another person jointly, with right of survivorship) and shall be delivered as provided above to
or upon the written order of the person exercising the Option. In the event the Option shall be exercised, pursuant to Section 4 hereof, by any person other
than the Participant, such notice shall be accompanied by appropriate proof of the right of such person to exercise the Option. All Shares that shall be
purchased upon the exercise of the Option as provided herein shall be fully paid and nonassessable.
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The Exercise Price shall be paid, to the extent permitted by applicable statutes and regulations, either (a) in cash or by certified or bank

check at the time the Option is exercised or (b) in the discretion of the Board, upon such terms as the Board shall approve, the Exercise Price may be paid:
(i) by delivery to the Company of other Common Stock, duly endorsed for transfer to the Company, with a Fair Market Value on the date of delivery equal
to the Exercise Price (or portion thereof) due for the number of shares being acquired, or by means of attestation whereby the Participant identifies for
delivery specific shares of Common Stock that have an aggregate Fair Market Value on the date of attestation equal to the Exercise Price (or portion
thereof) and receives a number of shares of Common Stock equal to the difference between the number of shares thereby purchased and the number of
identified attestation shares of Common Stock (a “Stock for Stock Exchange”); (ii) if the shares of Common Stock are listed on any established stock
exchange or a national market system, through the delivery of irrevocable instructions to a broker to deliver promptly to the Company an amount equal to
the exercise price (i.e., by means of a “cashless” exercise procedure); (iii) by reduction in the number of shares of Common Stock otherwise deliverable
upon exercise of such Option with a Fair Market Value equal to the aggregate Exercise Price at the time of exercise (i.e., by means of a “net exercise”); (iv)
by any combination of the foregoing methods; or (v) in any other form of legal consideration that may be acceptable to the Board. Any Common Stock
used to pay the Exercise Price must have been held for more than six months (or such longer or shorter period of time required to avoid a charge to
earnings for financial accounting purposes). Notwithstanding the foregoing, during any period for which the shares of Common Stock are publicly traded
(i.e., the Common Stock is listed on any established stock exchange or a national market system) an exercise by a Director or Officer that involves or may
involve a direct or indirect extension of credit or arrangement of an extension of credit by the Company, directly or indirectly, in violation of Section 402(a)
of the Sarbanes-Oxley Act of 2002 shall be prohibited with respect to the Option.
 

6. PARTIAL EXERCISE.
 

Exercise of this Option to the extent above stated may be made in part at any time and from time to time within the above limits, except
that no fractional share shall be issued pursuant to this Option.
 

7. NON-ASSIGNABILITY.
 

The Option shall not be transferable by the Participant otherwise than by will or by the laws of descent and distribution. If this Option is a
Non-Qualified Stock Option then it may also be transferred pursuant to a qualified domestic relations order as defined by the Code or Title I of the
Employee Retirement Income Security Act or the rules thereunder. Except as provided above in this paragraph, the Option shall be exercisable, during the
Participant’s lifetime, only by the Participant (or, in the event of legal incapacity or incompetency, by the Participant’s guardian or representative) and shall
not be assigned, pledged or hypothecated in any way (whether by operation of law or otherwise) and shall not be subject to execution, attachment or similar
process. Any attempted transfer, assignment, pledge, hypothecation or other disposition of the Option or of any rights granted hereunder contrary to the
provisions of this Section 7, or the levy of any attachment or similar process upon the Option shall be null and void.
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8. NO RIGHTS AS STOCKHOLDER UNTIL EXERCISE.

 
The Participant shall have no rights as a stockholder with respect to Shares subject to this Agreement until registration of the Shares in

the Company’s share register in the name of the Participant. Except as is expressly provided in this Agreement with respect to certain changes in the
capitalization of the Company, no adjustment shall be made for dividends or similar rights for which the record date is prior to the date of such registration.
 

9. ADJUSTMENTS.
 

In the event of changes in the outstanding Common Stock or in the capital structure of the Company by reason of any stock or
extraordinary cash dividend, stock split, reverse stock split, an extraordinary corporate transaction such as any recapitalization, reorganization, merger,
consolidation, combination, exchange, or other relevant change in capitalization occurring after the Grant Date, the Shares subject to the Option and the
exercise price of the Option will be equitably adjusted or substituted, as to the number, price or kind of Common Stock or other considerations to the extent
necessary to preserve the economic intent of the Option. Any adjustments made under this Section shall be made in a manner which does not adversely
affect the exemption provided pursuant to Rule 16b-3 under the Exchange Act. The Company shall give Participant notice of an adjustment hereunder and,
upon notice, such adjustment shall be conclusive and binding for all purposes.

 
10. TAXES.

 
The Participant acknowledges that any income or other taxes due from him or her with respect to this Option or the Shares issuable

pursuant to this Option shall be the Participant’s responsibility. The Participant acknowledges and agrees that (i) the Participant was free to use professional
advisors of his or her choice in connection with this Agreement, has received advice from his or her professional advisors in connection with this
Agreement, understands its meaning and import, and is entering into this Agreement freely and without coercion or duress; (ii) the Participant has not
received and is not relying upon any advice, representations or assurances made by or on behalf of the Company or any Affiliate or any employee of or
counsel to the Company or any Affiliate regarding any tax or other effects or implications of the Option, the Shares or other matters contemplated by this
Agreement; and (iii) neither the Board, the Company, its Affiliates, nor any of its officers or directors, shall be held liable for any applicable costs, taxes, or
penalties associated with the Option if, in fact, the Internal Revenue Service were to determine that the Option constitutes deferred compensation under
Section 409A of the Code.
 

The Participant agrees that the Company may withhold from the Participant’s remuneration, if any, the amount of federal, state and local
withholding taxes attributable to such amount that is considered compensation includable in such person’s gross income. At the Company’s discretion, the
amount required to be withheld may be withheld in cash from such remuneration, or in kind from the Shares otherwise deliverable to the Participant on
exercise of the Option. The Participant further agrees that, if the Company does not withhold an amount from the Participant’s remuneration sufficient to
satisfy the Company’s income tax withholding obligation, the Participant will reimburse the Company on demand, in cash, for the amount under-withheld.
 

4



 

 
11. PURCHASE FOR INVESTMENT.

 
Unless the offering and sale of the Shares to be issued upon the particular exercise of the Option shall have been effectively registered

under the Securities Act, the Company shall be under no obligation to issue the Shares covered by such exercise unless the Company has determined that
such exercise and issuance would be exempt from the registration requirements of the Securities Act and until the following conditions have been fulfilled:
 

(a)       The person(s) who exercise the Option shall warrant to the Company, at the time of such exercise, that such person(s) are
acquiring such Shares for their own respective accounts, for investment, and not with a view to, or for sale in connection with, the
distribution of any such Shares, in which event the person(s) acquiring such Shares shall be bound by the provisions of the following
legend which shall be endorsed upon any certificate(s) evidencing the Shares issued pursuant to such exercise:

 
“The shares represented by this certificate have been taken for investment and they may not be sold or otherwise transferred by
any person, including a pledgee, unless (1) either (a) a Registration Statement with respect to such shares shall be effective
under the Securities Act of 1933, as amended, or (b) the Company shall have received an opinion of counsel satisfactory to it
that an exemption from registration under such Act is then available, and (2) there shall have been compliance with all
applicable state securities laws;” and

 
(b)       If the Company so requires, the Company shall have received an opinion of its counsel that the Shares may be issued upon such
particular exercise in compliance with the Securities Act without registration thereunder. Without limiting the generality of the foregoing,
the Company may delay issuance of the Shares until completion of any action or obtaining of any consent, which the Company deems
necessary under any applicable law (including without limitation state securities or “blue sky” laws).

 
12. RESTRICTIONS ON TRANSFER OF SHARES.

 
12.1       The Participant agrees that in the event the Company proposes to offer for sale to the public any of its equity securities and such

Participant is requested by the Company and any underwriter engaged by the Company in connection with such offering to sign an agreement restricting
the sale or other transfer of Shares, then it will promptly sign such agreement and will not transfer, whether in privately negotiated transactions or to the
public in open market transactions or otherwise, any Shares or other securities of the Company held by him or her during such period as is determined by
the Company and the underwriters, not to exceed 180 days following the closing of the offering, plus such additional period of time as may be required to
comply with Marketplace Rule 2711 of the Financial Industry Regulatory Authority or similar rules thereto (such period, the “Lock-Up Period”). Such
agreement shall be in writing and in form and substance reasonably satisfactory to the Company and such underwriter and pursuant to customary and
prevailing terms and conditions. Notwithstanding whether the Participant has signed such an agreement, the Company may impose stop-transfer
instructions with respect to the Shares or other securities of the Company subject to the foregoing restrictions until the end of the Lock-Up Period.
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12.2         The Participant acknowledges and agrees that neither the Company, its shareholders nor its directors and officers, has any duty or

obligation to disclose to the Participant any material information regarding the business of the Company or affecting the value of the Shares before, at the
time of, or following a termination of the service of the Participant by the Company, including, without limitation, any information concerning plans for the
Company to make a public offering of its securities or to be acquired by or merged with or into another firm or entity.

 
13. NO OBLIGATION TO MAINTAIN RELATIONSHIP.

 
The Participant acknowledges that: (i) the Company is not by this Option obligated to continue the Participant as an Employee, Director

or Consultant of the Company or an Affiliate; (ii) the grant of the Option is a one-time benefit which does not create any contractual or other right to
receive future grants of options, or benefits in lieu of options; (iii) all determinations with respect to any such future grants, including, but not limited to,
the times when options shall be granted, the number of shares subject to each option, the option price, and the time or times when each option shall be
exercisable, will be at the sole discretion of the Company; (iv) the value of the Option is an extraordinary item of compensation which is outside the scope
of the Participant’s employment or consulting contract, if any; and (v) the Option is not part of normal or expected compensation for purposes of
calculating any severance, resignation, redundancy, end of service payments, bonuses, long-service awards, pension or retirement benefits or similar
payments.
 

14. NOTICES.
 

Any notices required or permitted by the terms of this Agreement shall be given by recognized courier service, facsimile, registered or
certified mail, return receipt requested, addressed as follows:
 
If to the Company:
 

XpresSpa Group, Inc.
254 West 31st Street, 11th Floor
New York, New York 10001
Attention: Chief Financial Officer
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If to the Participant at the address set forth on the Stock Option Grant Notice or to such other address or addresses of which notice in the same manner has
previously been given. Any such notice shall be deemed to have been given upon the earlier of receipt, one business day following delivery to a recognized
courier service or three business days following mailing by registered or certified mail.
 

15. GOVERNING LAW.
 

This Agreement shall be governed by and construed in accordance with the laws of the State of Delaware without giving effect to the
conflict of law principles thereof. For the purpose of litigating any dispute that arises under this Agreement, the parties hereby consent to exclusive
jurisdiction in New York and agree that such litigation shall be conducted in the state courts of New York or the federal courts of the United States for the
District of New York.
 

16. BENEFIT OF AGREEMENT.
 

This Agreement shall be for the benefit of and shall be binding upon the heirs, executors, administrators, successors and assigns of the
parties hereto.
 

17. ENTIRE AGREEMENT.
 

This Agreement and the Stock Option Grant Notice embodies the entire agreement and understanding between the parties hereto with
respect to the subject matter hereof and supersedes all prior oral or written agreements and understandings relating to the subject matter hereof. No
statement, representation, warranty, covenant or agreement not expressly set forth in this Agreement shall affect or be used to interpret, change or restrict,
the express terms and provisions of this Agreement

 
18. MODIFICATIONS AND AMENDMENTS.

 
The terms and provisions of this Agreement may be modified or amended by the Company at any time; provided, however, that the

Company may not make any amendment which would otherwise constitute an impairment of the rights of Participant unless the Participant consents in
writing.
 

19. WAIVERS AND CONSENTS.
 

The terms and provisions of this Agreement may be waived, or consent for the departure therefrom granted, only by written document
executed by the party entitled to the benefits of such terms or provisions. No such waiver or consent shall be deemed to be or shall constitute a waiver or
consent with respect to any other terms or provisions of this Agreement, whether or not similar. Each such waiver or consent shall be effective only in the
specific instance and for the purpose for which it was given, and shall not constitute a continuing waiver or consent.
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20. DATA PRIVACY.
 

By entering into this Agreement, the Participant: (i) authorizes the Company and each Affiliate, and any agent of the Company or any
Affiliate administering the Option or providing equity award recordkeeping services, to disclose to the Company or any of its Affiliates such information
and data as the Company or any such Affiliate shall request in order to facilitate the grant of options and the administration of the Option; and (ii)
authorizes the Company and each Affiliate to store and transmit such information in electronic form for the purposes set forth in this Agreement.

 
21. CLAWBACK
 

The Company may cancel the Option, require reimbursement with respect to the Option by Participant, and effect any other right of
recoupment of equity or other compensation in accordance with any Company policies that may be adopted and/or modified from time to time (“Clawback
Policy”). In addition, Participant may be required to repay to the Company previously paid compensation under this Agreement in accordance with the
Clawback Policy. By accepting an Award, Participant is agreeing to be bound by the Clawback Policy, as in effect or as may be adopted and/or modified
from time to time by the Company in its discretion (including, without limitation, to comply with applicable law or stock exchange listing requirements).

 
22. ADMINISTRATION
 

The Option and this Agreement shall be administered by the Board. The Board, in its sole discretion, has the authority to (i) interpret,
administer, reconcile any inconsistency in, correct any defect in and/or supply any omission in this Agreement and any instrument or agreement relating to,
this Agreement, and (ii) to exercise discretion to make any and all other determinations which it determines to be necessary or advisable for the
administration of the Option. All decisions made by the Board pursuant to the provisions of this Agreement shall be final and binding on the Company and
the Participant.

 
23. SECTION 409A
 

This Agreement is intended to be exempt from, or comply with, Section 409A of the Code to the extent subject thereto, and, accordingly,
to the maximum extent permitted, this Agreement shall be interpreted and administered to be in compliance therewith. Notwithstanding anything to the
contrary in this Agreement, to the extent required to avoid accelerated taxation and tax penalties under Section 409A of the Code, amounts that would
otherwise be payable and benefits that would otherwise be provided pursuant to this Agreement during the six month period immediately following the
Participant’s termination of Continuous Service shall instead be paid on the first payroll date after the six-month anniversary of the Participant’s separation
from service (or the Participant’s death, if earlier). Notwithstanding the foregoing, neither the Company nor the Board shall have any obligation to take any
action to prevent the assessment of any additional tax or penalty on Participant under Section 409A of the Code and neither the Company nor the Board
will have any liability to any Participant for such tax or penalty.
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24. SECTION 16
 

It is the intent of the Company that this Agreement satisfy, and be interpreted in a manner that satisfies, the applicable requirements of
Rule 16b-3 as promulgated under Section 16 of the Exchange Act so that Participant will be entitled to the benefit of Rule 16b-3, or any other rule
promulgated under Section 16 of the Exchange Act, and will not be subject to short-swing liability under Section 16 of the Exchange Act. Accordingly, if
the operation of any provision of this Agreement would conflict with the intent expressed in this Section, such provision to the extent possible shall be
interpreted and/or deemed amended so as to avoid such conflict.

 
[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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Exhibit A

 
 

NOTICE OF EXERCISE OF STOCK OPTION
 

[Form for Shares registered in the United States]
 
To:       XpresSpa Group, Inc.
 
IMPORTANT NOTICE: This form of Notice of Exercise may only be used at such time as the Company has filed a Registration Statement with the
Securities and Exchange Commission under which the issuance of the Shares for which this exercise is being made is registered and such Registration
Statement remains effective.
 
Ladies and Gentlemen:
 

I hereby exercise my Stock Option to purchase _____ shares (the “Shares”) of the common stock, $0.01 par value, of XpresSpa Group, Inc. (the
“Company”), at the exercise price of $_____ per share, pursuant to and subject to the terms of that Stock Option Grant Notice dated January __, 2022. I
understand the nature of the investment I am making and the financial risks thereof. I am aware that it is my responsibility to have consulted with
competent tax and legal advisors about the relevant national, state and local income tax and securities laws affecting the exercise of the Option and the
purchase and subsequent sale of the Shares.
 

I am paying the option exercise price for the Shares as follows:
 
 

 

 
Please issue the Shares (check one):
 
☐ to me; or
 
☐ to me and ____________________________, as joint tenants with right of survivorship,
 
at the following address:
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My mailing address for shareholder communications, if different from the address listed above, is:

 
  
  
  

 
 

 Very truly yours,
  
  
 Participant (signature)
  
  
 Print Name
  
  
 Date

 
Accepted by:
 

 
 

Name and Title
 

 
 

Signature
 

 
 

Date of Receipt of Notice and Payment
 



 

 
DEFINED TERMS APPENDIX

 
“Affiliate” means a corporation or other entity that, directly or through one or more intermediaries, controls, is controlled by or is under common control
with, the Company.
 
“Beneficial Owner” has the meaning assigned to such term in Rule 13d-3 and Rule 13d-5 under the Exchange Act, except that in calculating the beneficial
ownership of any particular Person, such Person shall be deemed to have beneficial ownership of all securities that such Person has the right to acquire by
conversion or exercise of other securities, whether such right is currently exercisable or is exercisable only after the passage of time. The terms
“Beneficially Owns” and “Beneficially Owned” have a corresponding meaning.
 
“Board” means the Board of Directors of the Company, as constituted at any time.
 
“Change in Control” shall mean the occurrence of any of the following:
 (i) Ownership.  Any “Person” (as such term is used in Sections 13(d) and 14(d) of the Exchange Act) becomes the “Beneficial Owner” (as defined

in Rule 13d-3 under the Exchange Act), directly or indirectly, of securities of the Company representing 50% or more of the total voting power
represented by the Company’s then outstanding voting securities (excluding for this purpose any such voting securities held by the Company or
its Affiliates or by any employee benefit plan of the Company) pursuant to a transaction or a series of related transactions which the Board does
not approve; or

 (ii) Merger/Sale of Assets.  (A) A merger or consolidation of the Company whether or not approved by the Board, other than a merger or
consolidation which would result in the voting securities of the Company outstanding immediately prior thereto continuing to represent (either
by remaining outstanding or by being converted into voting securities of the surviving entity or the parent of such corporation) more than 50%
of the total voting power represented by the voting securities of the Company or such surviving entity or parent of such corporation, as the case
may be, outstanding immediately after such merger or consolidation; or (B) the sale or disposition by the Company of all or substantially all of
the Company’s assets in a transaction requiring stockholder approval; or

 (iii)Change in Board Composition.  A change in the composition of the Board, as a result of which fewer than a majority of the directors are
Incumbent Directors. “Incumbent Directors” shall mean directors who either (A) are directors of the Company as of the effective date of the
Company’s 2020 Equity Incentive Plan, which for this purpose shall be the date of its approval by the stockholders of the Company, or (B) are
elected, or nominated for election, to the Board with the affirmative votes of at least a majority of the Incumbent Directors at the time of such
election or nomination (but shall not include an individual whose election or nomination is in connection with an actual or threatened proxy
contest relating to the election of directors to the Company).

 



 

 
If required for compliance with Section 409A of the Code, in no event will a Change in Control be deemed to have occurred if such transaction is not also
a “change in the ownership or effective control of” the Company or “a change in the ownership of a substantial portion of the assets of” the Company as
determined under Treasury Regulation Section 1.409A-3(i)(5) (without regard to any alternative definition thereunder). The Board may, in its sole
discretion and without a Participant’s consent, amend the definition of “Change in Control” to conform to the definition of “Change in Control” under
Section 409A of the Code, and the regulations thereunder.
 
“Code” means the Internal Revenue Code of 1986, as it may be amended from time to time. Any reference to a section of the Code shall be deemed to
include a reference to any regulations promulgated thereunder.
 
“Common Stock” means shares of the Company’s common stock, $0.01 par value per share, or such other securities of the Company as may be designated
by the Board from time to time in substitution thereof.
 
“Continuous Service” means that the Participant’s service with the Company or an Affiliate, whether as an Employee, Consultant or Director, is not
interrupted or terminated. The Participant’s Continuous Service shall not be deemed to have terminated merely because of a change in the capacity in which
the Participant renders service to the Company or an Affiliate as an Employee, Consultant or Director or a change in the entity for which the Participant
renders such service, provided that there is no interruption or termination of the Participant’s Continuous Service; provided further that if any Award is
subject to Section 409A of the Code, this sentence shall only be given effect to the extent consistent with Section 409A of the Code. For example, a change
in status from an Employee of the Company to a Director of an Affiliate will not constitute an interruption of Continuous Service. The Board or its
delegate, in its sole discretion, may determine whether Continuous Service shall be considered interrupted in the case of any leave of absence approved by
that party, including sick leave, military leave or any other personal or family leave of absence. The Board or its delegate, in its sole discretion, may
determine whether a Company transaction, such as a sale or spin-off of a division or subsidiary that employs a Participant, shall be deemed to result in a
termination of Continuous Service for purposes of affected Awards, and such decision shall be final, conclusive and binding.
 
“Director” means a member of the Board.
 
“Disability” means permanent and total disability as defined in Section 22(e)(3) of the Code.
 
“Employee” means any person, including an Officer or Director, employed as an employee by the Company or an Affiliate. Mere service as a Director or
payment of a director’s fee by the Company or an Affiliate shall not be sufficient to constitute “employment” by the Company or an Affiliate.
 
“Employment Agreement” means that certain Executive Employment Agreement, dated January 9, 2022, by and between the Company and Participant,
as may be amended and/or restated from time to time.
 
“Exchange Act” means the Securities Exchange Act of 1934, as amended.
 



 

 
“Fair Market Value” means, as of any date, the value of the Common Stock as determined below. If the Common Stock is listed on any established stock
exchange or a national market system, including without limitation, the New York Stock Exchange or the NASDAQ Stock Market, the Fair Market Value
shall be the closing price of a Common Stock (or if no sales were reported the closing price on the date immediately preceding such date) as quoted on such
exchange or system on the day of determination, as reported in the Wall Street Journal. In the absence of an established market for the Common Stock, the
Fair Market Value shall be determined in good faith by the Committee and such determination shall be conclusive and binding on all persons.
 
“Incentive Stock Option” means an Option that is designated by the Committee as an incentive stock option within the meaning of Section 422 of the
Code and that meets the requirements set out in the Plan.
 
“Non-Qualified Stock Option” means an Option that by its terms does not qualify or is not intended to qualify as an Incentive Stock Option.
 
“Officer” means a person who is an officer of the Company within the meaning of Section 16 of the Exchange Act and the rules and regulations
promulgated thereunder.
 
“Person” means a person as defined in Section 13(d)(3) of the Exchange Act.
 
“Rule 16b-3” means Rule 16b-3 promulgated under the Exchange Act or any successor to Rule 16b-3, as in effect from time to time.
 
“Securities Act” means the Securities Act of 1933, as amended.
 

 



Exhibit 23.1
 

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM
 
We hereby consent to the incorporation by reference in this Registration Statement on Form S-8 of our report dated March 31, 2022, with respect to our
audit of the consolidated financial statements of XpresSpa Group, Inc. as of and for the year ended December 31, 2021, appearing in the Annual Report on
Form 10-K of XpresSpa Group, Inc. for the year ended December 31, 2021.
 
/s/ Friedman LLP
 
East Hanover, New Jersey
March 31, 2022
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Calculation of Filing Fee Table

 
Form S-8

(Form Type)
 

XpresSpa Group, Inc.
(Exact Name of Registrant as Specified in its Charter)

 
Newly Registered Securities

 

Security
type Security class title

Fee 
calculation 

rule
Amount

registered (1)

Proposed
maximum

offering price
per share

Maximum
aggregate

offering price Fee rate

Amount of
registration

fee
Equity Common Stock, $0.01 par

value
457(h) 1,000,000

shares (2)
$1.64 (3) $1,640,000 (3) $92.70 per

$1,000,000
$152.03

Total Offering Amounts  $1,640,000  $152.03
Total Fee Offsets    $0.00

Net Fee Due    $152.03
(1) Pursuant to Rule 416(a) of the Securities Act of 1933, as amended (the “Securities Act”), this Registration Statement shall also cover an

indeterminate number of additional shares of the Registrant’s common stock, par value $0.01 per share (the “Common Stock”), that becomes issuable
under the XpresSpa Group, Inc. 2020 Equity Incentive Plan by reason of any stock splits, stock dividends, recapitalization or other similar
transactions.

(2) Represents shares issuable under an inducement stock option award (the “Inducement Award”) pursuant to an inducement stock option agreement
entered into by the Registrant and an employee of the Registrant on January 14, 2022, in accordance with Nasdaq Listing Rule 5635(c)(4).

(3) Based on the exercise price per share of the 1,000,000 shares issuable under the Inducement Award.
 

 

 


