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EXPLANATORY NOTE

 
At the 2022 Annual Meeting
of Stockholders of XWELL, Inc., formerly known as XpresSpa Group, Inc. (the “Registrant”) held on October 4,

2022, the Registrant’s
 stockholders approved an amendment (the “Amendment”) to the XpresSpa Group, Inc. 2020 Equity Incentive Plan (the “2020
Plan”), which the Registrant’s Board of Directors (the “Board”) had previously approved on August 9, 2022, subject
 to such stockholder approval. The
2020 Plan was originally adopted by the Board on September 17, 2020 and approved by the Registrant’s
stockholders on October 28, 2020. On October 10,
2022, the Board approved an additional amendment to the 2020 Plan to change the name
of the 2020 Plan to “XWELL, Inc. 2020 Equity Incentive Plan”,
effective as of October 25, 2022. Finally, the Registrant issued
a press release on October 24, 2022 announcing it was changing its name to “XWELL, Inc.”
pursuant to an amended and restated
certificate of incorporation filed with the Delaware Secretary of State.

 
The Amendment provides for
an increase in the number of shares of the Registrant’s Common Stock, $0.01 par value (the “Common Stock”),

authorized
 for issuance under the 2020 Plan by 7,500,000 shares. Previously, 5,705,239 shares of Common Stock were authorized for issuance and
registered
under the Securities Act of 1933, as amended (the “Securities Act”), pursuant to a registration statement on Form S-8 previously
filed on March
19, 2021 (Registration No. 333-254508) (the “Previous S-8”), which remains in full force and effect.

 
The Registrant is filing this
Registration Statement to register under the Securities Act an additional 7,500,000 shares of Common Stock issuable

under the 2020 Plan
pursuant to the Amendment. These additional shares of Common Stock to be registered by this Registration Statement are of the same
class
as those securities covered by the Previous S-8. Pursuant to General Instruction E to Form S-8, the contents of the Previous S-8 are incorporated
herein by reference and this Registration Statement is only required to include those items specified by such instruction with respect
to the 2020 Plan and
the Amendment.

 
PART I

INFORMATION REQUIRED IN THE SECTION 10(a) PROSPECTUS
 

As permitted by the rules
of the Securities Exchange Commission (“SEC”), this Registration Statement omits the information specified in Part I of
Form
 S-8. The documents containing the information specified in Part I of this Registration Statement will be sent or given to eligible employees
 as
specified by Rule 428(b) promulgated under the Securities Act. Such documents are not being filed with the SEC either as part of this
 Registration
Statement or as prospectuses or prospectus supplements pursuant to Rule 424 promulgated under the Securities Act.
 

 



 

 
PART II

INFORMATION REQUIRED IN THE REGISTRATION STATEMENT
 
Item 3. Incorporation of Documents by Reference.
 

The following documents listed
in (a) through (e) below, which are on file with the SEC, are incorporated herein by reference (except for the
portions of the Company’s
Current Reports on Form 8-K furnished pursuant to Item 2.02 or Item 7.01 thereof or otherwise not filed with the SEC which
are deemed
not to be incorporated by reference into this Registration Statement):

 
(a) The Registrant’s Annual Report on Form 10-K for the year ended December 31, 2021, filed with the SEC
on March 31, 2022, as

amended on May 2, 2022 (File No. 001-34785);
 

(b) The Registrant’s Quarterly Reports on Form 10-Q for the quarters ended March 31, 2022, filed with the
SEC on May 16, 2022, and June
30, 2022, filed with the SEC on August 15, 2022 (File No. 001-34785);

 
  (c) The Registrant’s Current Reports on Form 8-K filed with the SEC on January 10, 2022, January 21, 2022, January 26, 2022, May 20,

2022, June 14, 2022, as amended on September 13, 2022, October 7, 2022 and October 24, 2022 (File No. 001-34785); and
 

(d) The description of our securities contained in our Registration Statement on Form 8-A filed on March 21, 2016 (File No. 001-34785),
April 29, 2013 (File No. 001-34785) and June 16, 2010 (File No. 001-34785), pursuant to Section 12(b) of the
Exchange Act of 1934, as
amended (the “Exchange Act”), and any amendment or report filed with the SEC for purposes of updating
such description.

 
In addition, all documents
subsequently filed by the Registrant with the SEC pursuant to Sections 13(a), 13(c), 14 and 15(d) of the Exchange Act

(other than those
made pursuant to Item 2.02 or Item 7.01 of Form 8-K or other information “furnished” to the Commission) prior to the filing
of a post-
effective amendment which indicates that all securities offered have been sold or which deregisters all securities then remaining
unsold, shall be deemed to
be incorporated by reference in this Registration Statement and to be part hereof from the date of filing of
 such documents. These documents include
periodic reports, such as Proxy Statements, Annual Reports on Form 10-K, Quarterly Reports on
Form 10-Q and Current Reports on Form 8-K (other than
the portions of those documents not deemed to be filed, which is deemed not
to be incorporated by reference in this Registration Statement). Any statement
contained in a document incorporated or deemed to be incorporated
herein by reference shall be deemed to be modified or superseded for purposes of this
Registration Statement to the extent that a statement
 contained herein or in any other subsequently filed document which also is or is deemed to be
incorporated by reference herein modifies
or supersedes such statement.
 

 

http://www.sec.gov/ix?doc=/Archives/edgar/data/1410428/000155837022004897/xspa-20211231x10k.htm
http://www.sec.gov/ix?doc=/Archives/edgar/data/1410428/000155837022006643/xspa-20211231x10ka.htm
http://www.sec.gov/ix?doc=/Archives/edgar/data/1410428/000155837022008969/xspa-20220331x10q.htm
http://www.sec.gov/ix?doc=/Archives/edgar/data/1410428/000155837022013619/xspa-20220630x10q.htm
http://www.sec.gov/ix?doc=/Archives/edgar/data/1410428/000110465922002549/tm222437d1_8k.htm
http://www.sec.gov/ix?doc=/Archives/edgar/data/1410428/000110465922006277/tm224035d1_8k.htm
http://www.sec.gov/ix?doc=/Archives/edgar/data/1410428/000110465922007853/tm224576-1_8k.htm
http://www.sec.gov/ix?doc=/Archives/edgar/data/1410428/000110465922063169/tm2216181d1_8k.htm
http://www.sec.gov/ix?doc=/Archives/edgar/data/1410428/000110465922071022/tm2218408d1_8k.htm
http://www.sec.gov/ix?doc=/Archives/edgar/data/1410428/000110465922099504/tm2225704d1_8ka.htm
http://www.sec.gov/ix?doc=/Archives/edgar/data/1410428/000110465922106938/tm2227757d1_8k.htm
http://www.sec.gov/ix?doc=/Archives/edgar/data/1410428/000110465922110803/tm2228726d1_8k.htm
http://www.sec.gov/Archives/edgar/data/1410428/000114420416089194/v434658_8a12b.htm
http://www.sec.gov/Archives/edgar/data/1410428/000114420413024675/v342843_8a12b.htm
http://www.sec.gov/Archives/edgar/data/1410428/000119312510140514/d8a12b.htm


 

 
Item 4. Description of Securities.
 

The securities to be offered
are registered under Section 12 of the Exchange Act and, accordingly, no description is provided hereunder.
 
Item 5. Interests of Named Experts and Counsel.
 

Not applicable.
 
Item 6. Indemnification of Directors and Officers.
 

Subsection (a) of Section
145 of the General Corporation Law of Delaware (the “DGCL”) empowers a corporation to indemnify any person who was
or is a
party or is threatened to be made a party to any threatened, pending or completed action, suit or proceeding, whether civil, criminal,
administrative
or investigative (other than an action by or in the right of the corporation) by reason of the fact that he is or was a
director, employee or agent of the
corporation or is or was serving at the request of the corporation as a director, officer, employee
or agent of another corporation, partnership, joint venture,
trust or other enterprise, against expenses (including attorneys’ fees),
judgments, fines and amounts paid in settlement actually and reasonably incurred by
him in connection with such action, suit or proceeding
if he acted in good faith and in a manner he reasonably believed to be in or not opposed to the best
interests of the corporation and,
with respect to any criminal action or proceeding, had no reasonable cause to believe his conduct was unlawful.

 
Subsection (b) of Section
145 of the DGCL empowers a corporation to indemnify any person who was or is a party or is threatened to be made a

party to any threatened,
pending or completed action or suit by or in the right of the corporation to procure a judgment in its favor by reason of the fact that
such person acted in any of the capacities set forth above, against expenses (including attorneys’ fees) actually and reasonably
 incurred by him in
connection with the defense or settlement of such action or suit if he acted in good faith and in a manner he reasonably
believed to be in or not opposed to
the best interests of the corporation and except that no indemnification may be made with respect
to any claim, issue or matter as to which such person shall
have been adjudged to be liable to the corporation unless and only to the
extent that the Court of Chancery or the court in which such action or suit was
brought shall determine upon application that, despite
the adjudication of liability but in view of all of the circumstances of the case, such person is fairly
and reasonably entitled to indemnity
for such expenses which the Court of Chancery or such other court shall deem proper.

 
Section 145 of the DGCL
further provides that to the extent a director, officer, employee or agent of a corporation has been successful on the merits

or
otherwise in the defense of any action, suit or proceeding referred to in subsections (a) and (b) or in the defense of any claim,
issue or matter therein, he
shall be indemnified against expenses (including attorneys’ fees) actually and reasonably incurred
by him in connection therewith; that indemnification or
advancement of expenses provided for by Section 145 shall not be deemed
exclusive of any other rights to which the indemnified party may be entitled;
and empowers the corporation to purchase and maintain
insurance on behalf of a director, officer, employee or agent of the corporation against any liability
asserted against him or
incurred by him in any such capacity or arising out of his status as such whether or not the corporation would have the power to
indemnify him against such liabilities under Section 145.

 

 



 

 
Reference is also made to
Section 102(b)(7) of the DGCL, which enables a corporation in its certificate of incorporation to eliminate or limit the

personal liability
of a director for monetary damages for violations of a director’s fiduciary duty, except for liability (i) for any breach of the
director’s duty
of loyalty to the corporation or its stockholders, (ii) for acts or omissions not in good faith or which involve
intentional misconduct or a knowing violation
of law, (iii) under Section 174 of the DGCL (providing for liability of directors for unlawful
 payment of dividends or unlawful stock purchases or
redemptions) or (iv) for any transaction from which the director derived an improper
personal benefit.

 
Our certificate of incorporation,
as amended, provides that a director shall not be personally liable to the Company or its stockholders for monetary

damages for breach
of fiduciary duty as a director, except for liability (i) for any breach of his or her duty of loyalty to the Company or its stockholders,
(ii)
for acts or omissions not in good faith or which involve intentional misconduct or a knowing violation of the law, (under Section
174 of the DGCL or (iv)
for any transaction from which the director derives an improper personal benefit. Article V of our amended and
restated by-laws provides that we shall
indemnify our directors and officers, or former directors and officers, against any and all expenses
and liabilities, to the fullest extent permitted by the
DGCL.

 
We have entered into agreements
 to indemnify our directors and officers. These agreements, among other things, will indemnify and advance

expenses to our directors and
officers for all expenses, including, but not limited to, attorney’s fees, witness fees, damages, judgments, fines and settlement
amounts incurred by any such person in any action or proceeding, including any action by us arising out of such person’s services
as our director or officer,
or any other company or enterprise to which the person provides services at our request.
 
Item 7. Exemption From Registration Claimed.
 

Not applicable.
 
Item 8. Exhibits.
 

The following exhibits are
filed herewith or incorporated by reference into this registration statement on Form S-8.
 

Exhibit Number    
Exhibit Description

5.1*   Opinion of Bryan Cave Leighton Paisner LLP
10.1*   XWELL, Inc. 2020 Equity Incentive Plan, as amended October 4, 2022
23.1*   Consent of Friedman LLP, independent registered public accounting firm
23.2*   Consent of Bryan Cave Leighton Paisner LLP (contained in Exhibit 5.1)
24.1*   Power of Attorney (included on signature page)
107*   Filing Fee Table

 
*Filed herewith

 

 



 

 
Item 9. Undertakings.
 
(a) The undersigned registrant hereby undertakes:
 

(1) To file, during any period in which
offers or sales are being made, a post-effective amendment to this registration statement:
 

(i) to include any prospectus required
by section 10(a)(3) of the Securities Act;
 
(ii) to reflect in the prospectus any
facts or events arising after the effective date of the registration statement (or the most recent post-
effective amendment thereof) which,
individually or in the aggregate, represent a fundamental change in the information set forth in the
registration statement. Notwithstanding
the foregoing, any increase or decrease in volume of securities offered (if the total dollar value of
securities offered would not exceed
that which was registered) and any deviation from the low or high end of the estimated maximum
offering range may be reflected in the
form of prospectus filed with the SEC pursuant to Rule 424(b) if, in the aggregate, the changes in
volume and price represent no more
 than 20 percent change in the maximum aggregate offering price set forth in the “Calculation of
Registration Fee” table in
the effective registration statement; and
 
(iii) to include any material information
with respect to the plan of distribution not previously disclosed in the registration statement or
any material change to such information
in the registration statement.
 

provided, however, that paragraphs
 (a)(1)(i), (a)(1)(ii) and (a)(1)(iii) do not apply if the information required to be included in a post-effective
amendment by those paragraphs
is contained in reports filed with or furnished to the Commission by registrant pursuant to Section 13 and Section
15(d) of the Exchange
Act that are incorporated by reference in the registration statement, or is contained in a form of prospectus filed pursuant to
Rule 424(b)
that is part of the registration statement.
 
(2) That, for the purpose of determining
any liability under the Securities Act, each such post-effective amendment shall be deemed to be a new
registration statement relating
to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona
fide offering
thereof.
 
(3) To remove from registration by means
 of a post-effective amendment any of the securities being registered which remain unsold at the
termination of the offering.
 

(b) The undersigned registrant hereby
undertakes that, for purposes of determining any liability under the Securities Act, each filing of the registrant’s
annual
report pursuant to section 13(a) or section 15(d) of the Exchange Act (and, where applicable, each filing of an employee benefit
plan’s annual report
pursuant to section 15(d) of the Exchange Act) that is incorporated by reference in the registration
 statement shall be deemed to be a new registration
statement relating to the securities offered therein, and the offering of such
securities at that time shall be deemed to be the initial bona fide offering thereof.
 

 



 

 
(c) Insofar as indemnification for liabilities
arising under the Securities Act may be permitted to directors, officers and controlling persons of the registrant
pursuant to the foregoing
provisions, or otherwise, the registrant has been advised that in the opinion of the SEC such indemnification is against public
policy
as expressed in the Securities Act and is, therefore, unenforceable. In the event that a claim for indemnification against such liabilities
(other than the
payment by the registrant of expenses incurred or paid by a director, officer or controlling person of the registrant
in the successful defense of any action,
suit or proceeding) is asserted by such director officer or controlling person in connection
with the securities being registered, the registrant will, unless in
the opinion of its counsel the matter has been settled by controlling
precedent, submit to a court of appropriate jurisdiction the question whether such
indemnification by it is against public policy as expressed
in the Securities Act and will be governed by the final adjudication of such issue.
 

 



 

 
SIGNATURES

 
Pursuant to the requirements
of the Securities Act, the registrant certifies that it has reasonable grounds to believe that it meets all of the requirements

for filing
on Form S-8 and has duly caused this registration statement to be signed on its behalf by the undersigned, thereunto duly authorized,
in the City
of New York, New York, on October 25, 2022.

 
     
  XWELL, Inc.
     
  By: /s/ Scott R. Milford
    Scott R. Milford

Chief Executive Officer   
 

POWER OF ATTORNEY
 

KNOW ALL MEN BY THESE PRESENTS,
that each of the undersigned directors and officers of XWELL, Inc. constitutes and appoints Scott R.
Milford and Cara Soffer, and each
 of them, severally, as his or her true and lawful attorney-in-fact and agent, with full powers of substitution and
resubstitution, for
him or her and in his or her name, place and stead, in any and all capacities, to sign any or all amendments (including post-effective
amendments) to this registration statement and to file the same, with all exhibits thereto, and other documents in connection therewith,
with the Securities
and Exchange Commission, granting unto said attorneys-in-fact and agents, with full power to act alone, full power
and authority to do and perform each
and every act and thing requisite and necessary to be done in and about the premises, as fully to
all intents and purposes as he or she might or could do in
person, and hereby ratifying and confirming all that the said attorneys-in-fact
and agent, or his substitute or substitute, may lawfully do or cause to be done
by virtue hereof.

 
Pursuant to the requirements
 of the Securities Act of 1933, this Registration Statement has been signed below by the following persons in the

capacities and on the
dates indicated.
         

Signature   Title(s)   Date
       

/s/ Scott R.
Milford
Scott R. Milford

   

Chief Executive Officer and Director
(Principal Executive Officer)

 

October 25, 2022

       
/s/ Omar A.
Haynes

Omar A. Haynes
   

Interim Chief Financial Officer
(Principal Financial Officer and Principal Accounting Officer)
   

October 25, 2022

       
/s/ Bruce T.
Bernstein

Bruce T. Bernstein
   

Director, Chairman of the Board of Directors

 

October 25, 2022

       
/s/ Robert Weinstein

Robert Weinstein
   

Director

 

October 25, 2022

       
/s/ Donald E.
Stout

 
Donald E. Stout

   

Director

 

October 25, 2022

       
/s/ Michael
Lebowitz

Michael Lebowitz
   

Director

 

October 25, 2022

 

 

 



 
Exhibit 5.1

 

 
 
October 25, 2022
 
XWELL, Inc.
254 West 31st Street, 11th Floor
New York, New York 10001
 
Re: XWELL, Inc.

Registration Statement on Form S-8
 
Ladies and Gentlemen:
 
We have acted as special counsel to XWELL, Inc., a Delaware corporation
(the “Company”), in connection with its registration under the Securities Act of
1933, as amended (the “Securities Act”),
by means of a registration statement on Form S-8 (the “Registration Statement”), of an aggregate of 7,500,000
additional shares
of the Company’s common stock, par value $0.01 per share (the “Shares”), which may be issued pursuant to the XWELL,
Inc. 2020
Equity Incentive Plan, as amended, formerly known as the XpresSpa Group, Inc. 2020 Equity Incentive Plan (the “Plan”).
 
In connection herewith, we have examined:
 
(1) the Registration Statement;
 
(2) the Plan, as amended to date;
 
(3) the Fourth Amended and Restated Certificate of Incorporation
of the Company; and
 
(4) the Second Amended and Restated Bylaws of the Company.
 
We have also examined originals or copies, certified or otherwise identified
to our satisfaction, of such other corporate records, agreements and instruments
of the Company, statements and certificates of public
officials and officers of the Company, and such other documents, records and instruments, and we
have made such legal and factual inquiries,
as we have deemed necessary or appropriate as a basis for us to render the opinions hereinafter expressed. In
our examination of the foregoing,
we have assumed the genuineness of all signatures, the legal competence and capacity of natural persons, the authenticity
of documents
submitted to us as originals and the conformity with authentic original documents of all documents submitted to us as copies or by facsimile
or other means of electronic transmission, or which we obtained from the Securities and Exchange Commission’s (“SEC”)
Electronic Data Gathering,
Analysis and Retrieval system (“Edgar”) or other sites maintained by a court or governmental authority
or regulatory body and the authenticity of the
originals of such latter documents. If any documents we examined in printed, word processed
or similar form have been filed with the SEC on Edgar or
such court or governmental authority or regulatory body, we have assumed that
the document so filed is identical to the document we examined except for
formatting changes. When relevant facts were not independently
established, we have relied without independent investigation as to matters of fact upon
statements of governmental officials and upon
representations made in or pursuant to the certificates and statements of appropriate representatives of the
Company.
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In connection herewith, we have assumed that, other than with respect
to the Company, all of the documents referred to in this opinion letter have been duly
authorized by, have been duly executed and delivered
by, and constitute the valid, binding and enforceable obligations of, all of the parties to such
documents, all of the signatories to
such documents have been duly authorized and all such parties are duly organized and validly existing and have the
power and authority
(corporate or other) to execute, deliver and perform such documents.
 
Based upon the foregoing and in reliance thereon, and subject to the
assumptions, comments, qualifications, limitations and exceptions set forth herein, we
are of the opinion that the Shares have been duly
authorized for issuance, and when issued, delivered and paid for in accordance with the Plan, the Shares
will be validly issued, fully
paid and non-assessable.
 
This opinion is not rendered with respect to any laws other than the
General Corporation Law of the State of Delaware. The opinions set forth herein are
made as of the date hereof and are subject to, and
may be limited by, future changes in the factual matters set forth herein, and we undertake no duty to
advise you of the same. The opinions
expressed herein are based upon the law in effect (and published or otherwise generally available) on the date hereof,
and we assume no
obligation to revise or supplement these opinions should such law be changed by legislative action, judicial decision or otherwise. In
rendering our opinions, we have not considered, and hereby disclaim any opinion as to, the application or impact of any laws, cases, decisions,
rules or
regulations of any other jurisdiction, court or administrative agency.
 
This opinion is being delivered by us in connection with the filing
of the Registration Statement with the SEC. We do not render any opinions except as set
forth above. We hereby consent to the filing of
this opinion as Exhibit 5.1 to the Registration Statement and to the use of our name under the caption “Legal
Matters” in
the prospectus which forms part of the Registration Statement. We also consent to your filing copies of this opinion as an exhibit to
the
Registration Statement with such agencies of such states as you deem necessary in the course of complying with the laws of such states
regarding the
offering and sale of the securities addressed herein. In giving such consent, we do not thereby concede that we are within
the category of persons whose
consent is required under Section 7 of the Securities Act or the rules and regulations of the SEC promulgated
thereunder.
 
Very truly yours,
 
/s/ BRYAN CAVE LEIGHTON PAISNER LLP
 

 

 

 
 
 
 
 
 



 
 

Exhibit 10.1
 

XWELL, INC.
 

2020 Equity Incentive Plan
(as amended October 4, 2022)
 

1. Purpose; Eligibility.
 
1.1      
General Purpose. The name of this plan is the XWELL, Inc. 2020 Equity Incentive Plan. The purposes of the

Plan are to (a)
enable XWELL, Inc., a Delaware corporation, and any Affiliate to attract and retain the types of Employees,
Consultants and Directors
who will contribute to the Company’s long range success; (b) provide incentives that align the
interests of Employees, Consultants
and Directors with those of the stockholders
of the Company; and (c) promote the success of the Company’s business.

 
1.2      
Eligible Award Recipients. The persons eligible to receive Awards are the Employees, Consultants and Directors

of the Company
and its Affiliates and such other individuals designated by the Committee who are reasonably expected to
become Employees, Consultants
and Directors after the receipt of Awards.

 
1.3      
Available Awards. Awards that may be granted under the Plan include: (a) Incentive Stock Options, (b)

Non-Qualified Stock
Options, (c) Stock Appreciation Rights, (d) Restricted Awards,
(e) Performance Stock Awards, (f) Cash Awards,
and (g) Other Equity-Based Awards.
 
2. Definitions.

 
“Affiliate”
means a corporation or other entity that, directly or through one or more intermediaries, controls, is

controlled by or is under common
control with, the Company.
 
“Applicable
Laws” means the requirements related to or implicated by the administration of the Plan under

applicable state corporate law,
United States federal and state securities laws, the Code, any stock exchange or quotation
system on which the Common Stock is listed
or quoted, and the applicable laws of any foreign country or jurisdiction
where Awards are granted under the Plan.

 
“Award”
means any right granted under the Plan, including an Incentive Stock Option, a Non-Qualified Stock Option, a

Stock Appreciation Right,
a Restricted Award, a Performance Stock Award, a Cash Award, or an Other Equity-Based Award.
 
“Award
Agreement” means a written agreement, contract, certificate or other instrument or document evidencing the

terms and conditions
of an individual Award granted under the Plan which may, in the discretion of the Company, be
transmitted electronically to any Participant.
Each Award Agreement shall be subject to the terms and conditions of the
Plan.

 
“Beneficial
Owner” has the meaning assigned to such term in Rule 13d-3 and Rule 13d-5 under the Exchange Act,

except that in calculating
the beneficial ownership of any particular Person, such Person shall be deemed to have beneficial
ownership of all securities that such
Person has the right to acquire by conversion or exercise of other securities, whether
such right is currently exercisable or is exercisable
only after the passage of time. The terms “Beneficially Owns” and
“Beneficially Owned” have a corresponding meaning.

 
“Board” means the Board
of Directors of the Company, as constituted at any time.
 
“Cash Award” means
an Award denominated in cash that is granted under Section 7.4 of the Plan.
 
“Cause”
means, with respect to any Participant, unless otherwise provided in the applicable Award Agreement, (a)
dishonesty with respect to
the Company or any Affiliate, (b) insubordination, substantial malfeasance or non-feasance
of duty, (c) unauthorized disclosure of
confidential information, (d) breach by a Participant of any provision of any
employment, consulting, advisory, nondisclosure,
non-competition or similar agreement between the Participant and
the Company or any Affiliate, and (e) conduct substantially
prejudicial to the business of the Company or any
Affiliate; provided, however, that any provision in an agreement between a
Participant and the Company or an
Affiliate, which contains a conflicting definition of Cause for termination and which is in effect
at the time of such
termination, shall supersede this definition with respect to that Participant. The determination of the
Committee as to
the existence of Cause will be conclusive on the Participant and the Company.
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“Change
in Control” with respect to any Participant shall have the meaning specified in the Participant’s Award

Agreement. In
the absence of any such definition, a “Change in Control” shall mean the occurrence of any of the following:
 
(i) Ownership. Any “Person” (as such term is used in Sections 13(d) and 14(d) of the
Exchange Act) becomes the

“Beneficial Owner” (as defined in Rule 13d-3 under the Exchange Act), directly or indirectly, of
securities of the
Company representing 50% or more of the total voting power represented by the Company’s then outstanding
voting
securities (excluding for this purpose any such voting securities held by the Company or its Affiliates or by
any employee benefit plan
of the Company) pursuant to a transaction or a series of related transactions which the
Board of Directors does not approve; or

 
(ii) Merger/Sale of Assets. (A) A merger or consolidation of the Company whether or not approved
by the Board of

Directors, other than a merger or consolidation which would result in the voting securities of the Company
outstanding
immediately prior thereto continuing to represent (either by remaining outstanding or by being
converted into voting securities of the
surviving entity or the parent of such corporation) more than 50% of the
total voting power represented by the voting securities of the
Company or such surviving entity or parent of such
corporation, as the case may be, outstanding immediately after such merger or consolidation;
or (B) the sale or
disposition by the Company of all or substantially all of the Company’s assets in a transaction requiring
stockholder
approval; or
 

(iii) Change in Board Composition. A change in the composition of the Board of Directors, as a result
of which fewer
than a majority of the directors are Incumbent Directors. “Incumbent Directors” shall mean directors who either
(A)
are directors of the Company as of the effective date of the Plan, which for this purpose shall be the date of its
approval by the
stockholders of the Company, or (B) are elected, or nominated for election, to the Board of
Directors with the affirmative votes of at
least a majority of the Incumbent Directors at the time of such election or
nomination (but shall not include an individual whose election
or nomination is in connection with an actual or
threatened proxy contest relating to the election of directors to the Company).

 
If required for compliance with Section
409A of the Code, in no event will a Change in Control be deemed to have occurred
if such transaction is not also a “change in the
ownership or effective control of” the Company or “a change in the ownership
of a substantial portion of the assets of”
the Company as determined under Treasury Regulation Section 1.409A-3(i)(5)
(without regard to any alternative definition thereunder).
The Board may, in its sole discretion and without a Participant’s
consent, amend the definition of “Change in Control”
to conform to the definition of “Change in Control” under Section
409A of the Code, and the regulations thereunder.
 

“Code”
means the Internal Revenue Code of 1986, as it may be amended from time to time. Any reference to a
section of the Code shall be deemed
to include a reference to any regulations promulgated thereunder.

 
“Committee”
means a committee of one or more members of the Board appointed by the Board to administer the

Plan in accordance with Section 3.3
and Section 3.4, or any Officers of the Company to whom it has delegated authority as
permitted under Section 3.3.

 
“Common
Stock” means shares of the Company’s common stock, $0.01 par value per share, or such other securities

of the Company
as may be designated by the Committee from time to time in substitution thereof.
 
“Company” means XWELL,
Inc., and any successor thereto.
 
“Consultant”
means any individual or entity which performs bona fide services to the Company or an Affiliate, other

than as an Employee or Director,
and who may be offered securities registerable pursuant to a registration statement on Form
S-8 under the Securities Act or any successor
form thereto.
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“Continuous
Service” means that the Participant’s service with the Company or an Affiliate, whether as an Employee,

Consultant or
Director, is not interrupted or terminated. The Participant’s Continuous Service shall not be deemed to have
terminated merely because
of a change in the capacity in which the Participant renders service to the Company or an Affiliate
as an Employee, Consultant or Director
or a change in the entity for which the Participant renders such service, provided that
there is no interruption or termination
of the Participant’s Continuous Service; provided further that if any Award is subject to
Section 409A of the Code, this
sentence shall only be given effect to the extent consistent with Section 409A of the Code. For
example, a change in status from an Employee
of the Company to a Director of an Affiliate will not constitute an interruption
of Continuous Service. The Committee or its delegate,
in its sole discretion, may determine whether Continuous Service shall
be considered interrupted in the case of any leave of absence approved
by that party, including sick leave, military leave or
any other personal or family leave of absence. The Committee or its delegate, in
its sole discretion, may determine whether a
Company transaction, such as a sale or spin-off of a division or subsidiary that employs
a Participant, shall be deemed to
result in a termination of Continuous Service for purposes of affected Awards, and such decision shall
be final, conclusive and
binding.

 
“Deferred Stock Units”
has the meaning set forth in Section 7.2 hereof. “Director”
means a member of the Board.
 
“Disability”
means, unless the applicable Award Agreement says otherwise, permanent and total disability as

defined in Section 22(e)(3) of the Code.
 
“Disqualifying Disposition”
has the meaning set forth in Section 14.12.
 
“Effective Date” shall
mean the date as of which this Plan is adopted by the Board.
 
“Employee”
means any person, including an Officer or Director, employed as an employee by the Company or an

Affiliate; provided, that, for
purposes of determining eligibility to receive Incentive Stock Options, an Employee shall mean an
employee of the Company or a parent
or subsidiary corporation within the meaning of Section 424 of the Code. Mere service
as a Director or payment of a director’s fee
by the Company or an Affiliate shall not be sufficient to constitute “employment”
by the Company or an Affiliate.

 
“Exchange Act” means
the Securities Exchange Act of 1934, as amended.
 
“Fair
Market Value” means, as of any date, the value of the Common Stock as determined below. If the Common

Stock is listed on any
established stock exchange or a national market system, including without limitation, the New York
Stock Exchange or the NASDAQ Stock
Market, the Fair Market Value shall be the closing price of a Common Stock (or if no
sales were reported the closing price on the date
immediately preceding such date) as quoted on such exchange or system on
the day of determination, as reported in the Wall Street Journal.
In the absence of an established market for the Common
Stock, the Fair Market Value shall be determined in good faith by the Committee
and such determination shall be conclusive
and binding on all persons. Notwithstanding the foregoing, the Committee may also determine
the Fair Market Value upon
the average selling price of the Common Stock during a specified period that is within thirty (30) days before
or thirty (30)
days after such date, provided that, with respect to the grant of an Option or Stock Appreciation Right, the commitment
to
grant such Award based on such valuation method must be irrevocable before the beginning of the specified period and
otherwise compliant
with Section 409A of the Code.

 
“Fiscal Year” means
the Company’s fiscal year.
 
“Grant
Date” means the date on which the Committee adopts a resolution, or takes other appropriate action, expressly

granting an Award
to a Participant that specifies the key terms and conditions of the Award or, if a later date is set forth in
such resolution, then such
date as is set forth in such resolution.

 
“Incentive
Stock Option” means an Option that is designated by the Committee as an incentive stock option within the

meaning of Section
422 of the Code and that meets the requirements set out in the Plan.
 
“Non-Employee
Director” means a Director who is a “non-employee director” within the meaning of Rule 16b-3

and an “independent
director” as defined in the Marketplace Rules of The NASDAQ Stock Market LLC.
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“Non-Qualified
Stock Option” means an Option that by its terms does not qualify or is not intended to qualify as an

Incentive Stock Option.
 
“Officer”
means a person who is an officer of the Company within the meaning of Section 16 of the Exchange Act

and the rules and regulations promulgated
thereunder.
 
“Option”
means an Incentive Stock Option or a Non-Qualified Stock Option granted pursuant to the Plan.
 
“Optionholder”
means a person to whom an Option is granted pursuant to the Plan or, if applicable, such other

person who holds an outstanding Option.
 
“Option
Exercise Price” means the price at which a share of Common Stock may be purchased upon the exercise of

an Option.
 
“Other
Equity-Based Award” means an Award that is not an Option, Stock Appreciation Right, Restricted Stock,

Restricted Stock Unit,
or Performance Stock Award that is granted under Section 7.4 and is payable by delivery of Common
Stock and/or which is measured
by reference to the value of Common Stock.

 
“Participant”
means an eligible person to whom an Award is granted pursuant to the Plan or, if applicable, such

other person who holds an outstanding
Award.
 
“Performance
Goals” means, for a Performance Period, the one or more goals established by the Committee for

the Performance Period based
upon business criteria or other performance measures determined by the Committee in
its discretion.

 
“Performance
Period” means the one or more periods of time, as the Committee may select, over which the attainment

of one or more Performance
Goals will be measured for the purpose of determining a Participant’s right to and the payment
of a Performance Stock Award or a
Cash Award.

 
“Performance Stock Award”
means any Award granted pursuant to Section 7.3 hereof. “Performance Stock”
means the grant of a right to receive
a number of actual shares of Common
 

Stock or stock units based upon the performance
of the Company during a Performance Period, as determined by the Committee.
“Person” means a person
as defined in Section 13(d)(3) of the Exchange Act.
 
“Plan”
means this XWELL, Inc. 2020 Equity Incentive Plan, as amended and/or amended and restated from time to time.
 
“Prior
Plan” means the Vringo, Inc. 2012 Employee, Director and Consultant Equity Incentive Plan, as amended.
 
“Restricted Award”
means any Award granted pursuant to Section 7.2(a). “Restricted
Period” has the meaning set forth in Section
7.2(a). “Restricted Stock” has the meaning
set forth in Section 7.2(a). “Restricted Stock Units”
has the meaning set forth in Section
7.2(a).
 
“Rule
16b-3” means Rule 16b-3 promulgated under the Exchange Act or any successor to Rule 16b-3, as in effect from

time to time.
 
“Securities Act” means
the Securities Act of 1933, as amended.
 
“Stock
Appreciation Right” means the right pursuant to an Award granted under Section 7.1 to receive, upon exercise,

an amount
payable in cash or stock equal to the number of shares subject to the Stock Appreciation Right that is being
exercised multiplied by the
excess of (a) the Fair Market Value of a share of Common Stock on the date the Award is
exercised, over (b) the exercise price specified
in the Stock Appreciation Right Award Agreement.
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“Stock for Stock Exchange”
has the meaning set forth in Section 6.4.
 
“Substitute Award” has
the meaning set forth in Section 4.7.
 
“Ten
Percent Stockholder” means a person who owns (or is deemed to own pursuant to Section 424(d) of the Code)

shares possessing
more than 10% of the total combined voting power of all classes of shares of the Company or of any of its
Affiliates.

 
“Total Share Reserve”
has the meaning set forth in Section 4.1.
 

3. Administration.
 

3.1      
Authority of Committee. The Plan shall be administered by the Committee or, in the Board’s sole discretion, by
the
Board. Subject to the terms of the Plan, the Committee’s charter and Applicable Laws, and in addition to other express
powers and
authorization conferred by the Plan, the Committee shall have the authority:

 
(a) to construe and interpret the Plan and apply its provisions;

 
(b) to promulgate, amend, and rescind rules and regulations relating to the administration of the Plan;

 
(c) to authorize any person to execute, on behalf of the Company, any instrument required to carry out
the

purposes of the Plan;
 

(d) to delegate its authority to one or more Officers of the Company with respect to Awards that do not
involve
“insiders” within the meaning of Section 16 of the Exchange Act;

 
(e) to determine when Awards are to be granted under the Plan and the applicable Grant Date;

 
(f) from time to time to select, subject to the limitations set forth in this Plan, those eligible Award

recipients to whom Awards shall be granted;
 

(g) to determine the number of shares of Common Stock to be made subject to each Award;
 

(h) to determine whether each Option is to be an Incentive Stock Option or a Non-Qualified Stock Option;
(i) to prescribe the terms and conditions of each Award, including, without limitation, the exercise price
and

medium of payment and vesting provisions, and to specify the provisions of the Award Agreement relating
to such grant;

 
(j) to determine the target number of Performance Stock to be granted pursuant to a Performance Stock Award,

the performance measures that will be used to establish the Performance Goals, the Performance Period(s)
and
the number of Performance Stock earned by a Participant;

 
(k) to amend any outstanding Awards, including for the purpose of modifying the time or manner of vesting,
or

the term of any outstanding Award; provided, however, that if any such amendment impairs a Participant’s
rights or increases
a Participant’s obligations under his or her Award or creates or increases
a Participant’s
federal income tax liability with respect to an Award, such amendment shall also be subject to the
Participant’s
consent;
 

(l) to determine the duration and purpose of leaves of absences which may be granted to a Participant without
constituting termination of their employment for purposes of the Plan, which periods shall be no shorter than
the periods generally applicable
to Employees under the Company’s employment policies;

 
(m) to make decisions with respect to outstanding Awards that may become necessary upon a change in

corporate
control or an event that triggers anti-dilution adjustments;
 

(n) to interpret, administer, reconcile any inconsistency in, correct any defect in and/or supply any omission
in the
Plan and any instrument or agreement relating to, or Award granted under, the Plan; and
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(o) to exercise discretion to make any and all other determinations which it determines to be necessary
or

advisable for the administration of the Plan.
 
The Committee
also may modify the purchase price or the exercise price of any outstanding Award, provided that if the

modification effects a
repricing, stockholder approval shall be required before the repricing is effective.
 
3.2      
Committee Decisions Final. All decisions made by the Committee pursuant to the provisions of the Plan shall be

final and
binding on the Company and the Participants, unless such decisions are determined by a court having jurisdiction to
be arbitrary and capricious.

 
3.3      
Delegation. The Committee or, if no Committee has been appointed, the Board may delegate administration of

the Plan to a
committee or committees of one or more members of the Board, and the term “Committee” shall apply to any
person or
persons to whom such authority has been delegated. The Committee shall have the power to delegate to a
subcommittee any of the administrative
powers the Committee is authorized to exercise (and references in this Plan to the
Board or the Committee shall thereafter be to the committee
or subcommittee), subject, however, to such resolutions, not
inconsistent with the provisions of the Plan, as may be adopted from time
to time by the Board. The Board may abolish the
Committee at any time and revest in the Board the administration of the Plan. The members
of the Committee shall be
appointed by and serve at the pleasure of the Board. From time to time, the Board may increase or decrease the
size of the
Committee, add additional members to, remove members (with or without cause) from, appoint new members in substitution
therefor,
and fill vacancies, however caused, in the Committee. The Committee shall act pursuant to a vote of the majority of
its members or, in
the case of a Committee comprised of only two members, the unanimous consent of its members, whether
present or not, or by the written
consent of the majority of its members and minutes shall be kept of all of its meetings and
copies thereof shall be provided to the Board.
Subject to the limitations prescribed by the Plan and the Board, the Committee
may establish and follow such rules and regulations for
the conduct of its business as it may determine to be advisable.

 
3.4      
Committee Composition. Except as otherwise determined by the Board, the Committee shall consist solely of

two or more Non-Employee
Directors. The Board shall have discretion to determine whether or not it intends to comply with
the exemption requirements of Rule 16b-3.
However, if the Board intends to satisfy such exemption requirements, with
respect to any insider subject to Section 16 of the Exchange
Act, the Committee shall be a compensation committee of the
Board that at all times consists solely of two or more Non-Employee Directors.
Within the scope of such authority, the Board
or the Committee may delegate to an Officer or Officers the authority to grant Awards to
eligible persons who are not then
subject to Section 16 of the Exchange Act. Nothing herein shall create an inference that an Award is
not validly granted under
the Plan in the event Awards are granted under the Plan by a compensation committee of the Board that does not
at all times
consist solely of two or more Non-Employee Directors.

 
3.5      
Indemnification. In addition to such other rights of indemnification as they may have as Directors or members of

the Committee,
and to the extent allowed by Applicable Laws, the Committee shall be indemnified by the Company against
the reasonable expenses, including
attorney’s fees, actually incurred in connection with any action, suit or proceeding or in
connection with any appeal therein, to
which the Committee may be party by reason of any action taken or failure to act
under or in connection with

 
the Plan or any Award granted under the
Plan, and against all amounts paid by the Committee in settlement thereof (provided,
however, that the settlement has been approved
by the Company, which approval shall
 
not be unreasonably withheld) or paid
by the Committee in satisfaction of a judgment in any such action, suit or proceeding,
except in relation to matters as to which it shall
be adjudged in such action, suit or proceeding that such Committee did not
act in good faith and in a manner which such person reasonably
believed to be in the best interests of the Company, or in the
case of a criminal proceeding, had no reason to believe that the conduct
complained of was unlawful; provided, however,
that within 60 days after the institution of any such action, suit or proceeding,
such Committee shall, in writing, offer the
Company the opportunity at its own expense to handle and defend such action, suit or proceeding.
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4. Shares Subject to the Plan.

 
4.1       Subject
to adjustment in accordance with Section 11, the maximum aggregate number of shares of Common

Stock available for issuance under the
Plan is 12,500,000 shares plus the number of shares of Common Stock subject to
outstanding awards under the Prior Plan or any
predecessor plans as of the Effective Date which thereafter are forfeited,
settled in cash or cancelled or expire or are reacquired
by the Company (the “Total Share Reserve”). During the terms of
the Awards, the Company shall keep available at
all times the number of shares of Common Stock required to satisfy such
Awards. Upon the approval of this Plan by Company
stockholders, no additional awards will be granted under the Prior
Plan or any predecessor plan; provided that all outstanding
awards previously granted under the Prior Plan or predecessor
plans as of such approval date shall remain outstanding and shall be
administered and settled in accordance with the
provisions of the Prior Plan and such other predecessor plans.

 
4.2      
Common Stock available for distribution under the Plan may consist, in whole or in part, of authorized and

unissued shares, treasury
shares or shares reacquired by the Company in any manner.
 
4.3      
Subject to adjustment in accordance with Section 11, no more than 12,500,000 shares of Common Stock may be

issued in the aggregate
pursuant to the exercise of Incentive Stock Options (the “ISO Limit”).
 
4.4      
The maximum number of shares of Common Stock subject to Awards granted during a single Fiscal Year to any

Director who is not an
Employee or Consultant during the Fiscal Year shall not exceed a total value of $400,000 (calculating
the value of any Awards based on
the grant date fair value for financial reporting purposes).

 
4.5      
Any Common Stock subject to an Award that expires or is canceled, forfeited, or terminated without issuance of

the full number
of shares of Common Stock to which the Award related will again be available for issuance under the Plan.
Notwithstanding anything to
the contrary contained herein: shares subject to an Award under the Plan shall not again be made
available for issuance or delivery under
the Plan if such shares are (a) shares tendered in payment of an Option, (b) shares
delivered or withheld by the Company to satisfy any
tax withholding obligation, or (c) shares covered by a stock-settled
Stock Appreciation Right or other Awards that were not issued upon
the settlement of the Award.

 
4.6      
Awards may, in the sole discretion of the Committee, be granted under the Plan in assumption of, or in

substitution for, outstanding
awards previously granted by an entity acquired by the Company or with which the Company
combines (“Substitute Awards”).
Substitute Awards shall not be counted against the Total Share Reserve; provided, that,
Substitute Awards issued in connection with the
assumption of, or in substitution for, outstanding options intended to qualify
as Incentive Stock Options shall be counted against the
ISO limit. Subject to applicable stock exchange requirements,
available shares under a stockholder-approved plan of an entity directly
or indirectly acquired by the Company or with which
the Company combines (as appropriately adjusted to reflect such acquisition or transaction)
may be used for Awards under
the Plan and shall not count toward the Total Share Limit.

 
5.      
No dividends will be paid to a Participant with respect to any shares subject to an Award prior to the vesting of such
Award. For
the avoidance of doubt, as described in Section 7.2(b), any dividends that may be attributable to any particular
share of Restricted Stock
or any particular Restricted Stock Unit or Deferred Stock Unit shall only be distributed to a
Participant upon the release of restrictions
on such share of Restricted Stock or the settlement of such Restricted Stock Unit
or Deferred Stock Unit, as applicable, and a Participant
shall have no right to such dividends if such Award is forfeited.
Eligibility.
 

5.1      
Eligibility for Specific Awards. Incentive Stock Options may be granted only to Employees. Awards other than
Incentive Stock
Options may be granted to Employees, Consultants and Directors and those individuals whom the Committee
determines are reasonably expected
to become Employees, Consultants and Directors following the Grant Date.

 
5.2      
Ten Percent Stockholders. A Ten Percent Stockholder shall not be granted an Incentive Stock Option unless the

Option Exercise
Price is at least 110% of the Fair Market Value of the Common Stock on the Grant Date and the Option is
not exercisable after the expiration
of five years from the Grant Date.

 
6.       Option
Provisions. Each Option granted under the Plan shall be evidenced by an Award Agreement. Each Option

so granted shall be subject
to the conditions set forth in this Section, and to such other conditions not inconsistent with the
Plan as may be reflected in the
applicable Award Agreement. All Options shall be separately designated Incentive Stock
Options or Non-Qualified Stock Options at the
time of grant, and, if certificates are issued, a separate certificate or
certificates will be issued for Common Stock purchased on
exercise of each type of Option. Notwithstanding the foregoing,
the Company shall have no liability to any Participant or any other
person if an Option designated as an Incentive Stock
Option fails to qualify as such at any time or if an Option is determined to
constitute “nonqualified deferred compensation”
within the meaning of Section 409A of the Code and the terms of such
Option do not satisfy the requirements of Section
409A of the Code. The provisions of separate Options need not be identical, but
each Option shall include (through
incorporation of provisions hereof by reference in the Option or otherwise) the substance of each
of the following provisions:

 

7



 

 
6.1      
Term. Subject to the provisions of Section 5.2 regarding Ten Percent Stockholders, no Incentive Stock

Option shall
be exercisable after the expiration of 10 years from the Grant Date. The term of a Non-Qualified Stock
Option granted under the Plan
shall be determined by the Committee; provided, however, no Non-Qualified Stock
Option shall be exercisable after the expiration
of 10 years from the Grant Date.

 
6.2       Exercise
Price of an Incentive Stock Option. Subject to the provisions of Section 5.2 regarding Ten Percent

Stockholders, the
Option Exercise Price of each Incentive Stock Option shall be not less than 100% of the Fair Market
Value of the Common Stock
subject to the Option on the Grant Date. Notwithstanding the foregoing, an Incentive Stock
Option may be granted with an Option
Exercise Price lower than that set forth in the preceding sentence if such Option
is granted pursuant to an assumption or
substitution for another option in a manner satisfying the provisions of Section
424(a) of the Code.

 
6.3       Exercise
Price of a Non-Qualified Stock Option. The Option Exercise Price of each Non-Qualified

Stock Option shall be not less than 100%
of the Fair Market Value of the Common Stock subject to the Option on
the Grant Date. Notwithstanding the foregoing, a Non-Qualified
Stock Option may be granted with an Option
Exercise Price lower than that set forth in the preceding sentence if such Option is
granted pursuant to an
assumption or substitution for another option in a manner satisfying the provisions of Section 409A of the
Code.

 
6.4       Consideration.
The Option Exercise Price of Common Stock acquired pursuant to an Option shall be paid,

to the extent permitted by applicable
statutes and regulations, either (a) in cash or by certified or bank check at the time
the Option is exercised or (b) in the
discretion of the Committee, upon such terms as the Committee shall approve, the
Option Exercise Price may be paid: (i) by delivery
to the Company of other Common Stock, duly endorsed for transfer
to the Company, with a Fair Market Value on the date of delivery
equal to the Option Exercise Price (or portion thereof)
due for the number of shares being acquired, or by means of attestation
whereby the Participant identifies for delivery
specific shares of Common Stock that have an aggregate Fair Market Value on the date
of attestation equal to the Option
Exercise Price (or portion thereof) and receives a number of shares of Common Stock equal to the
difference between
the number of shares thereby purchased and the number of identified attestation shares of Common Stock (a
“Stock for
Stock Exchange”); (ii) if the shares of Common Stock are listed on any established stock exchange or a
national market
system, through the delivery of irrevocable instructions to a broker to deliver promptly to the Company an amount
equal
to the exercise price (i.e., by means of a “cashless” exercise procedure); (iii) by reduction in the number of
shares of
Common Stock otherwise deliverable upon exercise of such Option with a Fair Market Value equal to the aggregate
Option
Exercise Price at the time of exercise (i.e., by means of a “net exercise”); (iv) by any combination of the
foregoing
methods; or (v) in any other form of legal consideration that may be acceptable to the Committee. Unless
otherwise specifically
provided in the Option, the exercise price of Common Stock acquired pursuant to an Option that
is paid by delivery (or attestation)
to the Company of other shares of Common Stock acquired, directly or indirectly
from the Company, shall be paid only by shares of
Common Stock of the Company that have been held for more than
six months (or such longer or shorter period of time required to avoid
a charge to earnings for financial accounting
purposes). Notwithstanding the foregoing, during any period for which the shares of
Common Stock are publicly traded
(i.e., the Common Stock is listed on any established stock exchange or a national market system) an
exercise by a
Director or Officer that involves or may involve a direct or indirect extension of credit or arrangement of an
extension of
credit by the Company, directly or indirectly, in violation of Section 402(a) of the Sarbanes-Oxley Act of 2002 shall
be
prohibited with respect to any Award under this Plan. Notwithstanding the foregoing, the Committee shall accept only
such payment
on exercise of an Incentive Stock Option as is permitted by Section 422 of the Code.
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6.5      
Transferability of an Incentive Stock Option. An Incentive Stock Option shall not be transferable except by

will or by the
laws of descent and distribution and shall be exercisable during the lifetime of the Optionholder only by
the Optionholder. Notwithstanding
the foregoing, the Optionholder may, by delivering written notice to the Company, in
a form satisfactory to the Company, designate a third
party who, in the event of the death of the Optionholder, shall
thereafter be entitled to exercise the Option.

 
6.6      
Transferability of a Non-Qualified Stock Option. A Non-Qualified Stock Option may, in the sole discretion

of the Committee,
be transferable, upon written approval by the Committee to the extent provided in the Award
Agreement. If the Non-Qualified Stock Option
does not provide for transferability, then the Non-Qualified Stock Option
shall not be transferable except by will or by the laws of
descent and distribution and shall be exercisable during the
lifetime of the Optionholder only by the Optionholder. Notwithstanding the
foregoing, the Optionholder may, by
delivering written notice to the Company, in a form satisfactory to the Company, designate a third
party who, in the
event of the death of the Optionholder, shall thereafter be entitled to exercise the Option.

 
6.7      
Vesting of Options. Each Option may, but need not, vest and therefore become exercisable in periodic

installments that may,
but need not, be equal. The Option may be subject to such other terms and conditions on the time
or times when it may be exercised (which
may be based on performance or other criteria) as the Committee may deem
appropriate. The vesting provisions of individual Options may
vary. No Option may be exercised for a fraction of a
share.

 
6.8      
Termination of Continuous Service. Unless otherwise provided in an Award Agreement or in an

employment agreement the terms
of which have been approved by the Committee, in the event an Optionholder’s
Continuous Service terminates (other than upon the
Optionholder’s death or Disability), the Optionholder may exercise
his or her Option (to the extent that the Optionholder was entitled
to exercise such Option as of the date of termination)
but only within such period of time ending on the earlier of (a) the date three
months following the termination of the
Optionholder’s Continuous Service or (b) the expiration of the term of the Option as set
forth in the Award Agreement;
provided that, if the termination of Continuous Service is by the Company for Cause, all outstanding
Options (whether
or not vested) shall immediately terminate and cease to be exercisable. If, after termination, the Optionholder does
not
exercise his or her Option within the time specified in the Award Agreement, the Option shall terminate.

 
6.9      
Extension of Termination Date. An Optionholder’s Award Agreement may also provide that if the exercise

of the Option
following the termination of the Optionholder’s Continuous Service for any reason would be prohibited at
any time because the issuance
of Common Stock would violate the registration requirements under the Securities Act or
any other state or federal securities law or the
rules of any securities exchange or interdealer quotation system, then the
Option shall terminate on the earlier of (a) the expiration
of the term of the Option in accordance with Section 6.1 or (b)
the expiration of a period after termination of the Participant’s
Continuous Service that is three months after the end of
the period during which the exercise of the Option would be in violation of such
registration or other securities law
requirements.

 
6.10      
Disability of Optionholder. Unless otherwise provided in an Award Agreement, in the event that an

Optionholder’s Continuous
Service terminates as a result of the Optionholder’s Disability, the Optionholder may
exercise his or her Option (to the extent
that the Optionholder was entitled to exercise such Option as of the date of
termination), but only within such period of time ending
on the earlier of (a) the date that is 12 months following such
termination or (b) the expiration of the term of the Option as set forth
in the Award Agreement. If, after termination, the
Optionholder does not exercise his or her Option within the time specified herein or
in the Award Agreement, the Option
shall terminate.
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6.11       Death
of Optionholder. Unless otherwise provided in an Award Agreement, in the event an

Optionholder’s Continuous Service
terminates as a result of the Optionholder’s death, then the Option may be
exercised (to the extent the Optionholder was
entitled to exercise such Option as of the date of death) by the
Optionholder’s estate, by a person who acquired the right to
exercise the Option by bequest or inheritance or by a
person designated to exercise the Option upon the Optionholder’s death,
but only within the period ending on the
earlier of (a) the date 12 months following the date of death or (b) the expiration of the
term of such Option as set forth
in the Award Agreement. If, after the Optionholder’s death, the Option is not exercised
within the time specified
herein or in the Award Agreement, the Option shall terminate.

 
6.12      
Incentive Stock Option $100,000 Limitation. To the extent that the aggregate Fair Market Value

(determined at the time of
grant) of Common Stock with respect to which Incentive Stock Options are exercisable for
the first time by any Optionholder during any
calendar year (under all plans of the Company and its Affiliates) exceeds
$100,000, the Options or portions thereof which exceed such
limit (according to the order in which they were granted)
shall be treated as Non-Qualified Stock Options.

 
6.13      
Reload Options. No Option may include provisions that “reload” the Option upon exercise.
 

7. Provisions of Awards Other Than Options.
 

7.1 Stock Appreciation Rights.
 

(a)      
General. Each Stock Appreciation Right granted under the Plan shall be evidenced by an Award
Agreement. Each Stock Appreciation
Right so granted shall be subject to the conditions set forth in this Section, and to
such other conditions not inconsistent with
the Plan as may be reflected in the applicable Award Agreement.

 
(b)      
Term of Stock Appreciation Rights. The term of a Stock Appreciation Right granted under the Plan shall be

determined by
the Committee; provided, however, no Stock Appreciation Right shall be exercisable later than the tenth
anniversary of the Grant
Date.

 
(c)      
Vesting of Stock Appreciation Rights. Each Stock Appreciation Right may, but need not, vest and therefore

become exercisable
in periodic installments that may, but need not, be equal. The Stock Appreciation Right may be
subject to such other terms and conditions
on the time or times when it may be exercised as the Committee may deem
appropriate. The vesting provisions of individual Stock Appreciation
Rights may vary. No Stock Appreciation Right
may be exercised for a fraction of a share.

 
(d)      
Exercise and Payment. Upon exercise of a Stock Appreciation Right, the holder shall be entitled to receive

from the Company
an amount equal to the number of shares of Common Stock subject to the Stock Appreciation Right
that is being exercised multiplied by
the excess of (i) the Fair Market Value of a share of Common Stock on the date the
Award is exercised, over (ii) the exercise price specified
in the Stock Appreciation Right. Payment with respect to the
exercise of a Stock Appreciation Right shall be made on the date of exercise.
Payment shall be made in the form of
Common Stock (with or without restrictions as to substantial risk of forfeiture and transferability,
as determined by the
Committee in its sole discretion), cash or a combination thereof, as determined by the Committee.

 
(e)      
Exercise Price. The exercise price of a Stock Appreciation Right shall be determined by the

Committee.
 

7.2 Restricted Awards.
 
(a)       General.
A Restricted Award is an Award of actual Common Stock (“Restricted Stock”) or hypothetical

Common Stock units
(“Restricted Stock Units”) having a value equal to the Fair Market Value of an identical number of
shares of
Common Stock, which may, but need not, provide that such Restricted Award may not be sold, assigned, transferred
or otherwise
disposed of, pledged or hypothecated as collateral for a loan or as security for the performance of any obligation
or for any other
purpose for such period (the “Restricted Period”) as the Committee shall determine. Each Restricted Award
granted
under the Plan shall be evidenced by an Award Agreement. Each Restricted Award so granted shall be subject to the
conditions set
forth in this Section and to such other conditions not inconsistent with the Plan as may be reflected in the
applicable Award
Agreement.
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(b) Restricted Stock and Restricted Stock Units.
 
(i)      
Each Participant granted Restricted Stock shall execute and deliver to the Company an Award Agreement with
respect to the Restricted
Stock setting forth the restrictions and other terms and conditions applicable to such Restricted
Stock. If the Committee determines that
the Restricted Stock shall be held by the Company or in escrow rather than
delivered to the Participant pending the release of the applicable
restrictions, the Committee may require the Participant
to additionally execute and deliver to the Company (A) an escrow agreement satisfactory
to the Committee, if applicable
and (B) the appropriate blank stock power with respect to the Restricted Stock covered by such agreement.
If a
Participant fails to execute an agreement evidencing an Award of Restricted Stock and, if applicable, an escrow
agreement and stock
power, the Award shall be null and void. Subject to the restrictions set forth in the Award, the
Participant generally shall have the
rights and privileges of a stockholder as to such Restricted Stock, including the right
to vote such Restricted Stock and the right to
receive dividends; provided that, any cash dividends and stock dividends
with respect to the Restricted Stock shall be withheld by the
Company for the Participant’s account, and interest may be
credited on the amount of the cash dividends withheld at a rate and subject
to such terms as determined by the
Committee. The cash dividends or stock dividends so withheld by the Committee and attributable to any
particular share
of Restricted Stock (and earnings thereon, if applicable) shall be distributed to the Participant in cash or, at the
discretion
of the Committee, in Common Stock having a Fair Market Value equal to the amount of such dividends, if applicable,
upon the
release of restrictions on such stock and, if such stock is forfeited, the Participant shall have no right to such
dividends.
 
(ii)      
The terms and conditions of a grant of Restricted Stock Units shall be reflected in an Award Agreement. No
Common Stock shall be
issued at the time a Restricted Stock Unit is granted, and the Company will not be required to
set aside funds for the payment of any
such Award. A Participant shall have no voting rights with respect to any
Restricted Stock Units granted hereunder. The Committee may
also grant Restricted Stock Units with a deferral feature,
whereby settlement is deferred beyond the vesting date until the occurrence
of a future payment date or event set forth in
an Award Agreement (“Deferred Stock Units”). At the discretion
of the Committee, each Restricted Stock Unit or
Deferred Stock Unit (representing one share of Common Stock) may be credited with an amount
equal to the cash and
stock dividends paid by the Company in respect of one share of Common Stock (“Dividend Equivalents”).
Dividend
Equivalents shall be withheld by the Company and credited to the Participant’s account, and interest may be credited on
the amount of cash Dividend Equivalents credited to the Participant’s account at a rate and subject to such terms as
determined
by the Committee. Dividend Equivalents credited to a Participant’s account and attributable to any particular
Restricted Stock Unit
or Deferred Stock Unit (and earnings thereon, if applicable) shall be distributed in cash or, at the
discretion of the Committee, in Common
Stock having a Fair Market Value equal to the amount of such Dividend
Equivalents and earnings, if applicable, to the Participant upon
settlement of such Restricted Stock Unit or Deferred
Stock Unit and, if such Restricted Stock Unit or Deferred Stock Unit is forfeited,
the Participant shall have no right to
such Dividend Equivalents.
 
(c) Restrictions.
 
(i)      
Restricted Stock awarded to a Participant shall be subject to the following restrictions until the expiration of the
Restricted
Period, and to such other terms and conditions as may be set forth in the applicable Award Agreement: (A) if
an escrow arrangement is
used, the Participant shall not be entitled to delivery of the stock certificate; (B) the shares
shall be subject to the restrictions
on transferability set forth in the Award Agreement; (C) the shares shall be subject to
forfeiture to the extent provided in the applicable
Award Agreement; and (D) to the extent such shares are forfeited, the
stock certificates shall be returned to the Company, and all rights
of the Participant to such shares and as a stockholder
with respect to such shares shall terminate without further obligation on the part
of the Company.
 
(ii) Restricted Stock Units and Deferred Stock Units awarded to any Participant shall be subject to
 
(A) forfeiture until the
expiration of the Restricted Period, and satisfaction of any applicable Performance Goals during
such period, to the extent provided
in the applicable Award Agreement, and to the extent such Restricted Stock Units or
Deferred Stock Units are forfeited, all rights
of the Participant to such Restricted Stock Units or Deferred Stock Units
shall terminate without further obligation on the part of
the Company and (B) such other terms and conditions as may be
set forth in the applicable Award Agreement.
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(d)      
Restricted Period. With respect to Restricted Awards, the Restricted Period shall commence on the Grant

Date and end at
the time or times set forth on a schedule established by the Committee in the applicable Award
Agreement. No Restricted Award may be granted
or settled for a fraction of a share.

 
(e)       Delivery
of Restricted Stock and Settlement of Restricted Stock Units. Upon the expiration of the Restricted

Period with respect to any
shares of Restricted Stock, the restrictions set forth in Section 7.2(c) and the applicable Award
Agreement shall be of no
further force or effect with respect to such shares, except as set forth in the applicable Award
Agreement. If an escrow arrangement
is used, upon such expiration, the Company shall deliver to the Participant, or his
or her beneficiary, without charge, the stock
certificate evidencing the shares of Restricted Stock which have not then
been forfeited and with respect to which the Restricted
Period has expired (to the nearest full share) and any cash
dividends or stock dividends credited to the Participant’s account
with respect to such Restricted Stock and the interest
thereon, if any. Upon the expiration of the Restricted Period with respect to
any outstanding Restricted Stock Units, or at
the expiration of the deferral period with respect to any outstanding Deferred Stock
Units, the Company shall deliver to
the Participant, or his or her beneficiary, without charge, one share of Common Stock for each
such outstanding vested
Restricted Stock Unit or Deferred Stock Unit (“Vested Unit”) and cash equal to any
Dividend Equivalents credited with
respect to each such Vested Unit in accordance with Section 7.2(b)(ii) hereof and the
interest thereon or, at the discretion
of the Committee, in Common Stock having a Fair Market Value equal to such Dividend
Equivalents and the interest
thereon, if any; provided, however, that, if explicitly provided in the applicable Award
Agreement, the Committee may,
in its sole discretion, elect to pay cash or part cash and part Common Stock in lieu of delivering
only Common Stock for
Vested Units. If a cash payment is made in lieu of delivering Common Stock, the amount of such payment shall
be equal
to the Fair Market Value of the Common Stock as of the date on which the Restricted Period lapsed in the case of
Restricted
Stock Units, or the delivery date in the case of Deferred Stock Units, with respect to each Vested Unit.

 
(f)     
Stock Restrictions. Each certificate representing Restricted Stock awarded under the Plan shall bear a

legend in such form
as the Company deems appropriate.
 

7.3 Performance Stock Awards.
 
(a)      
Grant of Performance Stock Awards. Each Performance Stock Award granted under the Plan shall be evidenced

by an Award Agreement.
Each Performance Stock Award so granted shall be subject to the conditions set forth in this
Section, and to such other conditions
not inconsistent with the Plan as may be reflected in the applicable Award Agreement.
The Committee shall have the discretion to determine:
(i) the number of shares of Common Stock or share-denominated units
subject to a Performance Stock Award granted to any Participant; (ii)
the Performance Period applicable to any Award; (iii)
the conditions that must be satisfied for a Participant to earn an Award; and (iv)
the other terms, conditions and restrictions of
the Award.

 
(b)      
Earning Performance Stock Awards. The number of shares of Performance Stock earned by a Participant will

depend on the extent
to which the performance goals established by the Committee are attained within the applicable
Performance Period, as determined by the
Committee.

 
7.4       Other
Equity-Based Awards and Cash Awards. The Committee may grant Other Equity-Based Awards, either

alone or in tandem with other
Awards, in such amounts and subject to such conditions as the Committee shall determine in its
sole discretion. Each Equity-Based
Award shall be evidenced by an Award Agreement and shall be subject to such conditions,
not inconsistent with the Plan, as may be
reflected in the applicable Award Agreement. The Committee may grant Cash
Awards in such amounts and subject to such Performance
Goals, other vesting conditions, and such other terms as the
Committee determines in its discretion. Cash Awards shall be evidenced
in such form as the Committee may determine.
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8.      
Securities Law Compliance. Each Award Agreement shall provide that no Common Stock shall be purchased or

sold thereunder
unless and until (a) any then applicable requirements of state or federal laws and regulatory agencies have
been fully complied with to
the satisfaction of the Company and its counsel and (b) if required to do so by the Company, the
Participant has executed and delivered
to the Company a letter of investment intent in such form and containing such
provisions as the Committee may require. The Company shall
use reasonable efforts to seek to obtain from each regulatory
commission or agency having jurisdiction over the Plan such authority as
may be required to grant Awards and to issue and
sell Common Stock upon exercise of the Awards; provided, however, that this undertaking
shall not require the Company to
register under the Securities Act the Plan, any Award or any Common Stock issued or issuable pursuant
to any such Award.
If, after reasonable efforts, the Company is unable to obtain from any such regulatory commission or agency the authority
which counsel for the Company deems necessary for the lawful issuance and sale of Common Stock under the Plan, the
Company shall be relieved
from any liability for failure to issue and sell Common Stock upon exercise of such Awards unless
and until such authority is obtained.

 
9.      
Use of Proceeds from Stock. Proceeds from the sale of Common Stock pursuant to Awards, or upon exercise

thereof, shall constitute
general funds of the Company.
 
10. Miscellaneous.

 
10.1      
Acceleration of Exercisability and Vesting. Notwithstanding anything herein or in the Award to the

contrary, the Committee
shall have the power to accelerate the time at which an Award may first be exercised or the
time during which an Award or any part thereof
will vest.

 
10.2             Stockholder
 Rights. Except as provided in the Plan or an Award Agreement, no Participant shall be

deemed to be the holder of, or to have any
of the rights of a holder with respect to, any Common Stock subject to such
Award unless and until such Participant has satisfied
all requirements for exercise of the Award pursuant to its terms and
no adjustment shall be made for dividends (ordinary or
extraordinary, whether in cash, securities or other property) or
distributions of other rights for which the record date is prior to
the date such Common Stock certificate is issued, except
as provided in Section 11 hereof.

 
10.3      
No Employment or Other Service Rights. Nothing in the Plan or any instrument executed or Award

granted pursuant thereto
shall confer upon any Participant any right to continue to serve the Company or an Affiliate in
the capacity in effect at the time the
Award was granted or shall affect the right of the Company or an Affiliate to
terminate (a) the employment of an Employee with or without
notice and with or without Cause or (b) the service of a
Director pursuant to the Bylaws of the Company or an Affiliate, and any applicable
provisions of the corporate law of
the state in which the Company or the Affiliate is incorporated, as the case may be.

 
10.4      
Transfer; Approved Leave of Absence. For purposes of the Plan, no termination of employment by an

Employee shall be deemed
to result from either (a) a transfer of employment to the Company from an Affiliate or from
the Company to an Affiliate, or from one Affiliate
to another, or

 
(b) an approved leave of absence for
military service or sickness, or for any other purpose approved by the Company, if the Employee’s
right to reemployment is
guaranteed either by a statute or by contract or under the policy pursuant to which the leave of absence was
granted or if the
Committee otherwise so provides in writing, in either case, except to the extent inconsistent with Section 409A of the
Code if the
applicable Award is subject thereto.

 
10.5       Withholding
Obligations. To the extent provided by the terms of an Award Agreement and subject to the

discretion of the Committee, the
Participant may satisfy any federal, state or local tax withholding obligation relating to
the exercise or acquisition of Common
Stock under an Award by any of the following means (in addition to the
Company’s right to withhold from any compensation paid
to the Participant by the Company) or by a combination of
such means: (a) tendering a cash payment; (b) authorizing the Company to
withhold Common Stock from the Common
Stock otherwise issuable to the Participant as a result of the exercise or acquisition of
Common Stock under the Award,
provided, however, that no Common Stock is withheld for such purpose with a value exceeding the
maximum amount of
tax required to be withheld by law; (c) delivering to the Company previously owned and unencumbered Common Stock
of the Company; or (d) if the Common Stock is listed on any established stock exchange or a national market system,
through the
delivery of irrevocable instructions to a broker to deliver promptly to the Company an amount equal to the
tax required to be
withheld by law (i.e., by means of a “cashless” exercise procedure).
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11.       Adjustments
Upon Changes in Stock. In the event of changes in the outstanding Common Stock or in the capital

structure of the Company by
reason of any stock or extraordinary cash dividend, stock split, reverse stock split, an
extraordinary corporate transaction such as
any recapitalization, reorganization, merger, consolidation, combination,
exchange, or other relevant change in capitalization
occurring after the Grant Date of any Award, Awards granted under the
Plan and any Award Agreements, the exercise price of Options
and Stock Appreciation Rights, the Performance Goals to
which Performance Stock Awards and Cash Awards are subject, the maximum
number of shares of Common Stock subject to
all Awards stated in Section 4 will be equitably adjusted or substituted, as to the
number, price or kind of Common Stock or
other consideration subject to such Awards to the extent necessary to preserve the economic
intent of such Award. In the case
of adjustments made pursuant to this Section, unless the Committee specifically determines that
such adjustment is in the
best interests of the Company or its Affiliates, the Committee shall, in the case of Incentive Stock
Options, ensure that any
adjustments under this Section will not constitute modification, extension or renewal of the Incentive
Stock Options within
the meaning of Section 424(h)(3) of the Code and in the case of Non-Qualified Stock Options, ensure that any
adjustments
under this Section will not constitute a modification of such Non-Qualified Stock Options within the meaning of Section
409A of the Code. Any adjustments made under this Section shall be made in a manner which does not adversely affect the
exemption
provided pursuant to Rule 16b-3 under the Exchange Act. The Company shall give each Participant notice of an
adjustment hereunder
and, upon notice, such adjustment shall be conclusive and binding for all purposes.

 
12.      
Effect of Change in Control. Notwithstanding any other provision of the Plan to the contrary, immediately upon

the occurrence
of a Change in Control, the following provisions of this Section shall apply except to the extent an Award
Agreement provides for a different
treatment (in which case the Award Agreement shall govern): all then-outstanding Awards
held by a Participant and not previously vested
shall become 100% vested; provided that, if the achievement of the
performance goals applicable to an Award have not been measured, then
such performance goals shall be deemed satisfied as
if target performance was achieved.

 
13. Amendment of the Plan and Awards.

 
13.1      
Amendment of Plan. The Board at any time, and from time to time, may amend or terminate the Plan. However,

except as provided
in Section 11 relating to adjustments upon changes in Common Stock and Section 13.3, no amendment
shall be effective unless
approved by the stockholders of the Company to the extent stockholder approval is necessary to
satisfy any Applicable Laws. At the time
of such amendment, the Board shall determine, upon advice from counsel, whether
such amendment will be contingent on stockholder approval.

 
13.2      
Stockholder Approval. The Board may, in its sole discretion, submit any other amendment to the Plan for

stockholder approval.
 
13.3      
Contemplated Amendments. It is expressly contemplated that the Board may amend the Plan in any respect the

Board deems necessary
or advisable to provide eligible Employees, Consultants and Directors with the maximum benefits
provided or to be provided under the provisions
of the Code and the regulations promulgated thereunder relating to Incentive
Stock Options or to the nonqualified deferred compensation
provisions of Section 409A of the Code and/or to bring the Plan
and/or Awards granted under it into compliance therewith.

 
13.4            
No Impairment of Rights. Rights under any Award granted before amendment of the Plan shall not be

impaired by any amendment
 of the Plan unless (a) the Company requests the consent of the Participant and (b) the
Participant consents in writing.

 
13.5      
Amendment of Awards. The Committee at any time, and from time to time, may amend the terms of any one

or more Awards; provided,
however, that the Committee may not make any amendment which would otherwise constitute
an impairment of the rights of a Participant
under any Award unless the Participant consents in writing.
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14. General Provisions.

 
14.1      
Forfeiture Events. The Committee may specify in an Award Agreement that the Participant’s rights, payments

and benefits
with respect to an Award shall be subject to reduction, cancellation, forfeiture or recoupment upon the
occurrence of certain events,
in addition to applicable vesting conditions of an Award. Such events may include, without
limitation, breach of non-competition, non-solicitation,
confidentiality, or other restrictive covenants that are contained in the
Award Agreement or otherwise applicable to the Participant,
a termination of the Participant’s Continuous Service for Cause,
or other conduct by the Participant that is detrimental to the
business or reputation of the Company and/or its Affiliates.

 
14.2       Clawback.
Notwithstanding any other provisions in this Plan, the Company may cancel any Award, require

reimbursement of any Award by a
Participant, and effect any other right of recoupment of equity or other compensation
provided under the Plan in accordance with any
Company policies that may be adopted and/or modified from time to time
(“Clawback Policy”). In addition, a
Participant may be required to repay to the Company previously paid compensation,
whether provided pursuant to the Plan or an Award
Agreement, in accordance with the Clawback Policy. By accepting an
Award, the Participant is agreeing to be bound by the Clawback
Policy, as in effect or as may be adopted and/or modified
from time to time by the Company in its discretion (including, without
limitation, to comply with applicable law or stock
exchange listing requirements).

 
14.3      
Other Compensation Arrangements. Nothing contained in this Plan shall prevent the Board from adopting other

or additional
compensation arrangements, subject to stockholder approval if such approval is required; and such
arrangements may be either generally
applicable or applicable only in specific cases.

 
14.4      
Sub-Plans. The Committee may from time to time establish sub-plans under the Plan for purposes of satisfying

securities,
tax or other laws of various jurisdictions in which the Company intends to grant Awards. Any sub-plans shall
contain such limitations
and other terms and conditions as the Committee determines are necessary or desirable. All sub-
plans shall be deemed a part of the Plan,
but each sub-plan shall apply only to the Participants in the jurisdiction for which
the sub-plan was designed.

 
14.5      
Deferral of Awards. The Committee may establish one or more programs under the Plan to permit selected

Participants the
opportunity to elect to defer receipt of consideration upon exercise of an Award, satisfaction of performance
criteria, or other event
that absent the election would entitle the Participant to payment or receipt of Common Stock or other
consideration under an Award. The
Committee may establish the election procedures, the timing of such elections, the
mechanisms for payments of, and accrual of interest
or other earnings, if any, on amounts, shares or other consideration so
deferred, and such other terms, conditions, rules and procedures
that the Committee deems advisable for the administration
of any such deferral program.

 
14.6      
Unfunded Plan. The Plan shall be unfunded. Neither the Company, the Board nor the Committee shall be

required to establish
any special or separate fund or to segregate any assets to assure the performance of its obligations under
the Plan.

 
14.7      
Recapitalizations. Each Award Agreement may contain provisions to reflect the provisions of Section 11.
 
14.8      
Delivery. Upon exercise of a right granted under this Plan, the Company shall issue Common Stock or pay any

amounts due
within a reasonable period of time thereafter. Subject to any statutory or regulatory obligations the Company
may otherwise have, for
purposes of this Plan, 30 days shall be considered a reasonable period of time.

 
14.9      
No Fractional Shares. No fractional Common Stock shall be issued or delivered pursuant to the Plan. The

Committee shall
determine whether cash, additional Awards or other securities or property shall be issued or paid in lieu of
fractional Common Stock or
whether any fractional shares should be rounded, forfeited or otherwise eliminated.
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14.10      
Other Provisions. The Award Agreements authorized under the Plan may contain such other provisions not

inconsistent with
this Plan, including, without limitation, restrictions upon the exercise of Awards, as the Committee may
deem advisable.

14.11      
Section 409A. The Plan is intended to comply with Section 409A of the Code to the extent subject thereto,
and, accordingly,
to the maximum extent permitted, the Plan shall be interpreted and administered to be in compliance
therewith. Any payments described
in the Plan that are due within the “short-term deferral period” as defined in Section 409A
of the Code shall not be treated
as deferred compensation unless Applicable Laws require otherwise. Notwithstanding
anything to the contrary in the Plan, to the extent
required to avoid accelerated taxation and tax penalties under Section 409A
of the Code, amounts that would otherwise be payable and benefits
that would otherwise be provided pursuant to the Plan
during the six month period immediately following the Participant’s termination
of Continuous Service shall instead be paid
on the first payroll date after the six-month anniversary of the Participant’s separation
from service (or the Participant’s death,
if earlier). Notwithstanding the foregoing, neither the Company nor the Committee shall
have any obligation to take any
action to prevent the assessment of any additional tax or penalty on any Participant under Section 409A
of the Code and
neither the Company nor the Committee will have any liability to any Participant for such tax or penalty.

 
14.12      
Disqualifying Dispositions. Any Participant who shall make a “disposition” (as defined in Section 424 of the

Code) of all or any portion of Common Stock acquired upon exercise of an Incentive Stock Option within two years from the
Grant Date of
such Incentive Stock Option or within one year after the issuance of the Common Stock acquired upon exercise
of such Incentive Stock Option
(a “Disqualifying Disposition”) shall be required to immediately advise the Company in
writing as to the occurrence
of the sale and the price realized upon the sale of such Common Stock.

 
14.13      
Section 16. It is the intent of the Company that the Plan satisfy, and be interpreted in a manner that satisfies,

the applicable
requirements of Rule 16b-3 as promulgated under Section 16 of the Exchange Act so that Participants will be
entitled to the benefit of
Rule 16b-3, or any other rule promulgated under Section 16 of the Exchange Act, and will not be
subject to short-swing liability under
Section 16 of the Exchange Act. Accordingly, if the operation of any provision of the
Plan would conflict with the intent expressed in
this Section, such provision to the extent possible shall be interpreted and/or
deemed amended so as to avoid such conflict.

 
14.14      
Beneficiary Designation. Each Participant under the Plan may from time to time name any beneficiary or

beneficiaries by
whom any right under the Plan is to be exercised in case of such Participant’s death. Each designation will
revoke all prior designations
by the same Participant, shall be in a form reasonably prescribed by the Committee and shall be
effective only when filed by the Participant
in writing with the Company during the Participant’s lifetime.

 
14.15 Expenses. The costs of administering the Plan shall be paid by the Company.
14.16      
Severability. If any of the provisions of the Plan or any Award Agreement is held to be invalid, illegal or

unenforceable,
whether in whole or in part, such provision shall be deemed modified to the extent, but only to the extent, of
such invalidity, illegality
or unenforceability and the remaining provisions shall not be affected thereby.

 
14.17      
Plan Headings. The headings in the Plan are for purposes of convenience only and are not intended to

define or limit the
construction of the provisions hereof.
 
14.18      
Non-Uniform Treatment. The Committee’s determinations under the Plan need not be uniform and may be

made by it selectively
among persons who are eligible to receive, or actually receive, Awards. Without limiting the
generality of the foregoing, the Committee
shall be entitled to make non-uniform and selective determinations, amendments
and adjustments, and to enter into non-uniform and selective
Award Agreements.

 
15.      
Effective Date of Plan. The Plan shall become effective as of the Effective Date, but no Award shall be

exercised (or, in
the case of a stock Award, shall be granted) unless and until the Plan has been approved by the stockholders
of the Company, which approval
shall be within twelve (12) months before or after the date the Plan is adopted by the
Board.
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16.      
Termination or Suspension of the Plan. The Plan shall terminate automatically on tenth anniversary of the

Effective Date.
No Award shall be granted pursuant to the Plan after such date, but Awards theretofore granted may extend
beyond that date. The Board
may suspend or terminate the Plan at any earlier date pursuant to Section 13.1 hereof. No
Awards may be granted under the Plan while the
Plan is suspended or after it is terminated.

 
17.      
Choice of Law. The law of the State of Delaware shall govern all questions concerning the construction,

validity and interpretation
of this Plan, without regard to such state’s conflict of law rules.
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    Exhibit 23.1
 
 
 

INDEPENDENT
REGISTERED PUBLIC ACCOUNTING FIRM’S CONSENT
 
We consent to the incorporation by reference in
this Registration Statement of XWELL, Inc. on Form S-8 of our report dated March 31, 2022 with respect
to our audits of the consolidated
financial statements of XWELL, Inc. (formerly XpresSpa Group, Inc.) as of December 31, 2021 and 2020 and for the
years then ended appearing
in the Annual Report on Form 10-K of XpresSpa Group, Inc. for the year ended December 31, 2021.
 
 
/s/ Friedman llp

 
Friedman llp

East Hanover, NJ
October 25, 2022
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Inc.
(Exact Name of Registrant as Specified in its Charter)

 
Table 1: Newly Registered
Securities

 
                                     

Security
Type   Security Class Title  
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Rule  
Amount

Registered (1)    

Proposed
Maximum

Offering Price
Per Share (2)    

Maximum
Aggregate
Offering

Price  
Fee

Rate    

Amount of
Registration

Fee  

Equity  
Common Stock, $0.01 par
value per share   Other     7,500,000      $0.68    $5,100,000    

$110.20 per 
$1,000,000      $562.02 

Total Offering Amounts     $5,100,000            $562.02 
Total Fee Offsets                  — 

Net Fee Due                  $562.02 
 
(1) Pursuant to Rule 416 under the Securities Act of 1933, as amended (the “Securities Act”), this registration statement
shall also cover any additional

shares of the Registrant’s Common Stock, $0.01 par value per share, that become issuable under the
XWELL, Inc. 2020 Equity Incentive Plan, as
amended, by reason of any stock dividend, stock split, recapitalization or similar transaction
effected without the Registrant’s receipt of consideration
which would increase the number of outstanding shares of Common Stock.

(2) Estimated solely for the purpose of calculating the registration fee pursuant to Rules 457(c) and 457(h) under the Securities Act, and based upon the
average of the high and low prices of the Common Stock, as reported on the Nasdaq Capital Market under the symbol “XSPA” on October 24, 2022,
which was $0.68 per share. Upon the opening of the trading market on October 25, 2022, the Registrant’s Common Stock will be listed on the Nasdaq
Capital Market under the symbol “XWEL” in connection with the announcement on October 24, 2022 that the Registrant was changing its name to
“XWELL, Inc.” pursuant to an amended and restated certificate of incorporation filed with the Delaware Secretary of State.

 

 

 


